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C.A.25/71

IN THE COURT OF APPEAL OF NFEW ZEALAND

TEE QUEEN v, ARTIHUR ALLAN TICMAS

Coram: liorth P,
Turner J.
Haslam J.

Heaping: 4, 5, 8 Hay 1971

Couynsel: Temm Q.C. ond Webdb for Appellant
liorris and Earagwenath for Crowm

Judoment: 1€ June 1573

JUDCHLLNT OF VORTH P, WD

:} I -{‘]J‘afi J .
LaLIYiR-D BY LORTH ¥.

The appellant was arraigned in the Supreme Court =t
Auvciklend before Henry J. and a jury in February 1971 on two
‘counts of wurder, nauzely that on or about 17 June 1970 at
/Pukekava he did murder both David Harvey Crewe and his wife
:Jeanette Lenore Crewe. At the concluslon of a trial which
cxtended over some 16 days, he was convicted of both these
crimes and on 8 March 1971 was sentenced to imrrisonrent for

life. He now appeals scainst his conviction,

Thne amended grounds of ap ezl are these:-

"That there was a miscarriage of Justice in thet:

(a) The lezrned Judge presiding &t my trlal
falled to put my defence adeguately to the
Jury _

(b) The learned Judge fziled to direct the jury
correctly on the standard of proof to be
applied to circumstantial evidence
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(¢) The learned Judse was wrong in ruling
that the evidence of XKenneth James
Newton was inadmissible,m

It wlll be observed that 1t 1is not contended that
the verdict of the Jury should he set aside on the ground
that it could not be suprorted having regard to the evidence.
Hevertheless, as the prineipal ground of appeal is that the
learned trial Judge failed to put the appellant's defence
adequaetely to the Jury, we cen sce no escape from the
necessity of reviewing the effect of the evidence given at
the trial in some detail, For ease of rezding we propose

to attempt to do thils under a number of headings.

Baczeround

Barvey and Jeanette Crewe were marrled on 18 June
1963 and at the time of their deatisthey had cne child, =z
girl named Rochelle, who was some 20 months of ace. The
young couple jointly owned a mixed form of 340 acres situnte
in the Pukekawa district. This iz a somewhat isolated part
ef the Vaikato for it 1s situated on the far side of the
Wailinto River across from Rengiriri. Jcanette was a local
girl who had becen broushit up in the district. She was one
of the twe daughters of IMr and ifrs Lenard Demlcr who nlso
farmed there. ©She cttendcd a primary achool in Pukekawva
and then went on to a boarding school in Auckland, At the
beginning of 1981 she went to Dnpland, returning to New
Zealand towards the end of 1962, She had an uncle, a lir
Chennell who also farmed in the district and on his death
he left his farm to Jeanette and her sister, Heather, in
equal shares. On or shortly after‘her narrlare, her husband
purchased Heather Crewe's share for she was then living in

California, Thus at the time of thelr death the young couple



Jointly owned the farm on which they resided which was ¥nown
in the district as the "Chennell zroperty.® In February
1870 Jeanette's mother died and under her will Jeanette
inherits in due course a half share in the Demler farm, so
at the time of her death Jeanette was quite a wealthy young
wonan, After his wife's death, Mr Demler was accustomed to
dine with his daughter once a weel, It so happened that the
last occasion was Tucsday 16 June vwhen he found them both in

good spirits.

Onr Monday 72 June 1970 a stock agent rang Mr Demler
and advised him that he had been unable to get any reply to a
nunber of telephone rings to Harvey Crewe, so Mr Demler went
to the Crevwe's farm at about 1.30 p.m. to see what was the
matter. He could sce no sign of anyone on the property, so
he entered the house by the back door which he gaid had a
key in the outside of the lock. DNeilther Jeanette nor Hervey
vere in the house but he found the baby, Hochelle, in her
cot in a neglected and distressed condition. Fronm the
eppearance of the cot and her clothing it was obvious she had
been left unattended for a considerable period, He b=zcame
even nore slarmed when he observed what appeared to be large
bleoodstains on one of the easy chairs and on the carpet in
the living room. He left the house and sought the assistance
of a neighbour, a Mr Priest. They returned together and
made a further inspection to no purpose, so the police were
communicated with. HKr Demler took Rochelle to the house of
a friend, a Mrs Willis, When the local policeman arrived
and had made an inspection of the premises, he commnicated
with his supecriors and was told to lock the house and walt

for the arrival of the homicide squad,
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Arrivsl of relice rarty

The police party arrived at about 4 p.m. 1n charge
of Detective Inspector Hutton. Inspector Hutton noticed
that an electric light by the back door was alight and on
entering the house he observed vhat appezred to be diluted
bloodstains on the lkidtchen floor and on the side of the
sink bench. Then in the living room he noticed that one
lounge chalr way heavily stzlned wilth what appeared to be
blood and that there were stains of a similar appearance on
the carpet., On a ncarby table were the remains of a meal.
lle also noticed what appeared to be a blood stained drag
marx leading from the chalr towards rhe hallway leading to
the front docr. At the front door he saw further bloocdstains
and what appeared to beg splashings of blood on the brick side
of the house near the bottom front step. Dr Cairns, a
pathologist with long experience in homlcide cases vas
present, Betwecn them they decided that it was probably a
case of homiclde and as there vere no signs of z gun having
been used, the most lilkely weapon to have caused such
extensive bleceding wis either a sharp weapon causing wounds,
or a nheavy blunt weaporn causing head injuries., On this
assumptlon Inspector Hutton allotted various duties te the
menbers of his team. He instricted one groun to meke a
careful search for a weapon. The search extended over
several days but no wearon was found., It was thousght 1ikely
that the drag mark indicated thzt one of the victirs,
probably Hzrvey, (b:czuse he was a man weighing some 16
stone} had been dragged out of the house through the front
door., That both Harvey Crewe and -hls wife Jeanette had
elther been killed or at least seriously injured, was

confirmed when later an analysis of the bloodstains showed
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that tihose on theé chalr were from one blood group and some
on the carpet were from another group, {which, moreover,

coincided with Jeanette's imown bloocd group.)

Fixing of the apvroximate time of the tragedy
Detective Inspcctor Hutton of course aprnreciatsd
that it was important to endesvour %o fix the approximeate
time when the trezgedy had occurred. It was clear that it
could not have been earlier than the evening of 17 June
becaunse the police were 2ble Yo ascertain from several people
that Hervey Crews and his wife Jesnettec were alive during
the day time. It was tacught to be urnlikely thzat they
vere alive on 18 June because an inspection of the goods
delivery box at the farm gate disclosed that it still
contained newspapers and milk which had becn delivered on
18 and 19 June, Nsvertheless, there were two perplexing
circumstances which require to be meritioned. On Friday 12
June a wltness who was working on a farm across the road
said that between .30 a,1. and ¢ =.n, when he vwas engased
in feeding out hay, he saw a woman dressed in slacks and
with light brown hair standing outside the Crewe homestend,
apparently watching him feed out, Neuarby he saw a parked
car which he described as being a Hillman of a dark green
colour. Then again a Mrs licConachie who passed the Crowe
farm on the vay te a football match at zbout 1,30 p,w. on
Saturday 20 June said she saw & little girl standing =t the
gate and the description she gave of the child and the way
she was dressed suggested th:it the child might have been
Rochelle. ©She too siw a2 car parked outside the house which
she recalled to be a light coloured car, Finally, the
description of Rocnelle given by Mrs Willls, who it will be

recalled received the child at about 2.30 p.m. on Monday

A
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22 June, in the opinion of Dr Fox a child physician who made
a detalled examination of the child at the instance of the
police on Tuesday 23 June, was that the child could not have
been in the physical state she was when he examined her 1if
she had been without focd or drink for a period in excess of
72 hours, At all events, the Crowvm was satisfled to present
its case on the assumpticn thut the killings had occurred

some time during the evening of 17 June,

Period betueen 22 June zngd 16 Auguct

During the whole of thils period the police
officeors went about their several dutles. Pollce Inspector
Gailnes was appointod as officsr-in-charge of the scarch for
the two missing persons. The search commenced on £35 June
and was carried cut both on the ground and also by boat on
the Valkato River and zs well from tlie air. In all, during
the first week rather more than 200 persons in addiltion to
the police were engaged in the rearch but after the first
week the muuber dropped to about 60. The majority of the
cearchers were farmers from the Pukekawa area. The

appellant Thomas did not take part in the search.

The usual routine enguirles were made with the
view to discovering any person or persons who might be in &
position to help the police. But while the police had
formed the opinion that the truagedy was the work of some
local person or persons for nothing appeared to have been
stolen from the house yet no weapon was discovered and no
motive for the crime emerged. However one possible clue
was the discovzsry in the wardrobe in a spare room of an
unopened box containing a brush, comb and mirror set in

which there was an undated Christmas card addressed, "To
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Jeanette, from Arthur." From the appearance of the wrapping
it appeared that Jeanette had done no more than perhaps talke
a look at the present and then had put it aslide and never
used it. Naturally enough the police decided that it was
worth investigating who "Arthur" was and when he had given
the present to Jeanette. On 12 August Detective Sergeant
Parkes went to the appellant's farm taking with hiwm the eard,
but net the brush and comb set. He snowed the card to the
appellant and asked nim whether he was the writer, The
appeliant said he was and that it had been attached to a
brush and comb set which he had given to Jeanette when he
wanted to court her. Loter it vas established that the
appellant had given Jeanette this present in December 1367 on
her return from overseas. On 13 October when matters had
further developed, the appellant was seen by Detective
Jonnston who osked him a number of questions, one of vhich
vas, did he know wheth:r Jcanette had uced the brush and comb
set thzt he had given her? The detectlve said th=t the
aprellant replied that he did not know, it could still be
wravped up for all he knew, The possible significance of
tils rather odd reply will be referred to later for it formed
part of the clrcumstonces which the Crown called in aid of
its contention that the apvellant had killed both Harvey and

Jeanette Creve,

Recovery of the bodies of Jeznette and Harvey Crowe

On 168 August Jeanette's body was found in the‘x
Waikato River which shortly before had been in flood.
Detective Constable Higgins who examined the body on the
riverbank said that it was clothed and that there wcs a \
blanket wound round the lower part of the body and zlso a

plece of multi-coloured cotton material, both of which were
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proved to have been taken from her home., The wrapped body
was tied with wire but was not attached to any object. The
search then went on 1in the hope of dlscovering the body of
her husband, Harvey Crewe, but 1t was not until 16 Septerber
after another flood that his body was found in the Waikate
River some miles zbove where Jeanette!s body had earlier been
found. At the time of discovery, the body appeared to be
anchored to some object In the bed of the river., However,
before the nature of this object was ascertained the body
broke loose while being moved. When the body of Harvey Crewve
was placed on the riverbank it was found that he too was
clothed and likewise had the remnants of a blanket wrapped
round his walst, There was a conslderable guantity of
copper vwire wound round his body. An examination of the bed
of the river immediately beneath where the body had been
found resulted in the discovery of a traller axle welighing
about &6 lbs, which bore mariks which were 2t least

consistent with it having been tied to some object by
material such a2s wire, but at the time 1t was discovered

there was no wire attached to the axle,

On Sunday 168 fugust Dr Cairns conductced a
preliminaery examination of the body of Jeanette Creve on
the rivarbank near where she was found and later he
conducted a detalled examination at the mortuary. He formed
the opinion that some of the injuries on her face and neck
may well have been caured after death, but he was of orinion
that the injury to her eye and nose and other injuriecs to
her temsle were caused before death, He found the cause of

her deatn to be a bullst wound in her head. He expressed
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the opinion that the most likely secuence of events was that
she was knocked to the ground from 2 blow wilth a blunt
weapon and that while she was lying on the ground with the
left side of her face downwirds she received a bullet wound
in the right side of her head. Dr Cairns recovered the
bullet and handed it to the police. When Harvey Crewe's
body was recovered from the river on 16 feptember, his body
too was examined by Dr Cairns who found that he alsoc hud died
as & result of a bullet wound, the point of entry being on
the left side of hils head. The bullet had gone through the
slull and had caused many fractures and had gone through the
brain and was lodged beneath the skin in front of the left
ear. OSmall fragments of the bullet were recovered around
the entrance in the skull and from brain tissue end a l=zrre
fragment of bullet was found beneath the skin in front of

the left ear, These were handed by him to the pclice,.

Dr Cairns was of opinion that both Harvey and
Jeanette Crewe would have been rendered unconscious
Immediztely, but th:t death would not have occurred for some
time aftervards., Hle said thht in his opinion the large
quzntity of blood found on the lounge chair supported the
conclusion that Harvey Creve wes sltting in his easy chair
vhen he was hit by the bullet, and imvediately he wsa: hit he
st have slumped forvard on to the right side of the chair
which explained the position of phe bloodstains in the chalr
and the fact that blood had also secped down betwesn the
right arn and the seat. From the positlion of the chair when
he inspected the }iving room on 22 June, he considered that
the person responsible must hsve fired the rifle from the

direction of the kitchen. He considered that the blocd



0

- 10 -

marks leading to the front door were consistent with the

body having been dragged out to the front door and taken away,

E;Ij;]gn(:ﬁ reg=r i3 de a2t i th>

The two bullets were from a .22 rifle and
immediately they were recovered steps were taken by the police
to collect rifles of this calibre from residents in the
district. In all, no less than 64 rifles were obtained by
the police and were submitted to experts for examinaticn. In
thelr cpinion, the bullets extractzd from the heads of the
two victims revealed striations which conformed with the
rifling of only two of the firezrms submitted to them. One
of these rifles was ownced by the aprellant. 4 representative
of the company which had manufactured the two bullets was
able to say that both bullets were old aummunition which hod
not been manufactured since 1962, The appellant was seen by
the police and invited to hand to them any .22 cartridges in
his possession. It wes found that all of these cartrid-es
were of a later manufacture, but a search subsecuently made
by the police of the appellant's garage resultaed in the
discovery of one round of the same 4ind of ammunition which
had been used in the killings. This cartrldge wes found in
a box with some nuts and boltz., The rifle owned by the

apcellant was a repeater.

Search undert="-en bv voijce to ddentify the

axle found under Harvey Creve's body

Exhaustive enguiries were made by the police Q;th
thz: object of discovering vho had cowned the axle. In the
end it was found to have belongzd at one time to the L
appellant's father and had been attached to a trailer he
owned. Lnoter when it was found that the axle was giving
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trouble, it wae replaced with another axle by an engineer,

Mr Rasmissen, ¥r Rasmussen had no doubt whatevar that the
axle produced at the trizl wac the one he had removed from
Mr Thomas-snr’s. trailer, and he sald that the discarded axle
together with other parts of the axle assembly were taken ziay
by the person sent by lir Thomas snr., to ccllect the trailer.
With this information in thelr possesslon, the police m=de

an intenslve scarch of the appel’ant's farm and found in
various parts of the farm the other p2rts of the dicscarded
nxle zssembly which too were identified by Mr Rasmussen as
having come from Mr Thomas snr's, trailer, At thes same tire
8 search was made to sec whether the vire found around the
bodies of Harvey and Jcanette Creve had also come from the
appellant'!s farm. Samples of wire found on his farm in the
cpinion eof an expert, were similar in metal constitvents ~nd
in gauze to the wire which had been wrap ed around the body
of Harvey. The wire which was found cround Jeanctte's bodv

wzs less cogently ldentified,

Diggcovery of ,2% eartrid-e ecare

¥hen the resvlts of Dr Cairns eximination of the
bodies were received by Detective Inspector Hutton, it was
decided to consider more c¢leoszely what was the most likely
place from vhich Harvey Crewe had been shot., To begin with,
1t h~d been a-sumed thzt he hzd been shot by an intruder who
had entered through the kltchen door, but further
consideration of th2 circumstances gave some support for the
conclusion that it was unlikely that an Intruder could have
entored tne house without either Harvey or Jeanette Crewe
hearing him. Then the fact that the electrie light outside

the %itchen deoor was burning when the peolice zrrived,
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suggested that someone might have been locking for some object.
As two shots had been fired from a rifle which might hsve been
a repeater, it was at least possible that if in fact the first
shot had been fired from outside the house through for example,
the louvre window in the Yitchen, the ejected cartridge might
not have been recovered by the person responsible, Accordingly
a more detailed search of the area was undertaken and on

27 October a spent .22 cartridge czse was found in the sarden
in a position consistent with its ejection by someone vhen
re-loading a repeater rifle near the louvre window. This
cartridge case was submitted te a ballistics expert who gave

a confident opinien that the cartridcge could have becn fired
only by the aprellant's rifle, lis opinlon was based on a
microscopic examinotion of the certridge case which, h: said,
showed marks of a highly individual charvacter in relation to

the firing pin, the breech lock and the elector.

The guesticaineg of the aprellant by rolico gfficers

Prior to the dicscovery of the bodies, the zriellant
had been interviewed by pclice officers mors or less £5 o
natter of routine. On 2 July 1270 he was asked by
Detective Senlor Gergeant Hughes whether the information the
police had received that in earlier days he had some sort of
passion for Jeanette Creve was correct. BHe admitted th' t he
was "fond of her," HNow thzt the evidence in the hands of
the police pointed to the fact that the appellant may have
been the person responsible for the killing of Harvey =nd
Jeanette Crewe, he was of course subjected to close
questioning by more than cne detectlve. I have alrezdy
refer-ad to the evidence of Detective Jomnston who questioned

the appellant regarding the brush, mirror and comb szt when
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it will be recalled thls witness sald that the appellant had
saild thzt for all he knew 1t could still be wrapped up. IHe
was asked by the same detoctive why he had not taken any

steps to assist the police who, on 10 October had publicshed
in the “icw Zealand HeraldY a photograph of a trailler which
the police were anxious to trace. ' He admitted that he had
recognised the trailer as one similar to a trailer his father
at one time had on the farm, but he said that he had not done
anything about the matter because he thought his father would
recognise the traller and communicate with the police. He
admitted that he Jmew in a general way the layout of the Creve
house for he had visited there when the house was occupied

by a Mr Henley who ranapged the farm for the Chennell Frtate.
He agreed that in enrlier days he had a "real crush® on
Jeanctte and had been anxious to court her., lle acknovledged
that he had given her a pre.ent of a writing case when she
left for Imgland and he produced a letter of thanks from her
whileh she had sent to him from England. The letier wag no
rmore than a conventional letter of thanks., However, on her
return from England when he gave her the brush and comb set
and had asked her whether he could take her out, she had
declined saying that she was friendly with another boy end did
not want to continue seeing him. In angwer to a further
ouestion, he éaid that he was not upset by hzr response for
she spoke "in such a nice way." He said thut he had scen
Jeanette from time to time over the years but only in & casual
way and infrecuently. He said that he was quite happilly
married though he &nd his wife were disapvointed that they had
no children, which he sald was his fault and not the fiult of

nis wife.
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He was told by Detcctive Sergeant Parkes that the
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pelice were catisfied thot it wos his rifle that kiiled
Barvey and Jeanette Crswe a2nd he was asked for an exvlanstion.
Be replied, "If you say it wvas ny rifle it must have besy but
I did not do it." Vhen he wos later cguesticned by Detective
Johnston about the axle, the certridce case and the copper
wire and was asked for en explanation why all these thinge
had been traced to his farm, his reply was, "I've been framag,”
and added, "Somebedy rmst have nown I was writing to Juancite,
somebody like Derek Booth who was then going with Heather., I
can think of no other reason.™ He wss then asked, "How did
they pet possession of your gun?" He replied, "Somebody must
have caced the farm the weckend before." He was asgked if he
hz2d loaned hls rifle to anyone but said that as far =< he
tnew it was in his houge on 17 Jure. Detective Keith szid
that on 21 October he comumenced =earching a garapge on the
arpellant'!s form and while so engaged he roticed that the
aprellant snd his wif¢ were having a conversatlon just
outside the parage. Ille sald that he watched then through
craclnoles In the garcge wall and that he heard lire Themas
say something to the ap-ellant but what che sald he did not
hear. However, he claimed thzt he heard the appellant

reply, "If they think I am gullty, I am, and that is that."
He was elosely questioned by Detective Inspector Hutton
regarding his movements on 17 June. He was asxed whether he
could reecall that a local ratepsyer's meeting had been fixed
for that night. He s2id that he did not remember that nor
dld he reczll anyone ringing him up about this meeting, but
he sz2id that he usually went to such meetings. He said that
he was at home the whocle of the evening and had watched T.V,

after attending to a slick cow,
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The lact witness called by the Crown was a Mrp
Egzleton, a Jjeweller in business in Puliekohe, He claimed that
one day during the week in which the disaprearance of the
Crewes was reperted in the "New Zealand Herald®, a man ceme
into hils shop and asked him to fix the brolien glass of his
watch. When he examined the watceh after the man had 1-f¢t,
he noticed blood and mucous in what he called the luge on the
wateh. In November 1870 he noticcd among phctographs in a
locally publishad booklet c¢alled "Photo-News" a photo of a
Mr Thomas. He seid that he recognised Mr Thomas as the man
who had come into his shop to have hils watch fixed. This
witness only came forward dvring the course of the trial but
it wes not challenged that the photo in the publication he
produced was thut of the appellant and his wife., His dclay
in coiming foriard however, considerably weakened the valug

of his evidence.

Yilseellancous rointe in the evyidence pot previously
referrcd_to
Iarly in the case the Crown called the appellant's

cousin, a lad of 18 years of age who was living with the
appellant in June 1970, He was called to glve evidence
regarding the appellant's rifle and where 1t was kept. He
sald that uwntll the police took it away 1¢ was in his
bedroom behind the door. #He sald he never used the rifle
himself and did not know of anybody else who had possession
of it., He cleimed to have remerbered the Wednesday 17 June
and sald that the appellant was still up when he went to bed.
He remeaberad the incident about the sick cow and recalled
thot it wes strapped to the rafters and left hanging to let

the blood circulate in its legs. He Ymew it was due to calve
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shortly. He sald he was precent at a discussion which took
place between the appellant and his wife regarding their
movements at the time it was reported that Mr and Mrs Crewe

were missing.

Another witness called by the Crown was Mrs Creuve
sar., the mother of Harvey. ©8he sald she often visited her
son and daughter-in~law and she 1ldentified a bedspread which
had been found wrapred round cne of the bodies as one which
usually covered the bed in the spare room where she was
accustomed to slevp. This plece of evidence was regarded by
the Crowvn to be of some importance because the brush and
comb sct was found in fhe wardrobe of that room. In
cross—-=xamination she was asked vwhether her sen was keen on
television. She replied thrt he worked too hard to be too
keen on T.V. and often it was his habit to go to sleep in
his chaiyr, FHrs Crewe also sald that whenshe was wvisiting her
son #nd daughter-in-law, their habit was to cit zbout in the
lounge after the evening meul leaving the dishes to be done
later just before they went to bed. It will be recalled tazt
the aprellant when questioned by Detective Johncton about the
axle, cartridge case and coprer wire, had replied that he had
been framed and he mentiored, "Somecbody lilce Derek Booth."
The police accordingly called Derek Booth who was a married
man living at Whangarei. He sald that he had not left
Whangarel durlng the whole of the relevant period. His

evidence was not challenged by Hr Temm.

Photocraihs
Two volumes of pnotographs were produced as part
of the Crown case. Among these were photographs showing the

[l ]

state of the lounge when the homicide squad avrived on Z2 June.



] 7

- 17 -

There was no observable sign of a struggle having occurred
between Harvey Crewe and the intruder., 8o far as Jeanctte
was concerned the position was a little different, Her
knitting was found on the sofa but cne of her lnitting nceedles
was lying on the floor and 1t was notlced that seven stitches
had been dropped. Her slippers too were lying in different

parts of t he room.

Faol

Two written stutements signed by the appeliant were
produced. The first was dated 15 October and the second
25 October, The appellant said that he had married hils wife,
Vivien, on 7 November 1864 and after their marriage ne hed
vorked avay from the district for e time, but in June 1866
he had taken a lease of hls father's farm at Pukekava., lle
admitted having been interested in Jeanette in earlier years
but said that when she told him that she had a bhoyfricnd he
had "taken the hint and never visited her again." He vas
shown the 2xle and stub-axle and agrecd thit at one time tney
vere all part of the same azsembly but said thzt he could not
recall any cof the articles he was shown being on his faorn,
The only suggestion he could make was thnt someone had come
to his farm and taken away the axle and the copper wire walch
was attached to the body of Harvey Crewve. He excused hincelf
for nct joining with other locel firmers in the search for
the missing Crewes and explained that he was too busy to
spare the time as his cows had comcenced to calve. He denied
being in any way concerned with the death of Harvey and
Jeaznette Crewe but said that he knew zll along that he was a
suspect because he "uced to chase Jeanette along a bit and

used to write to her.,?



~

- 18 =

wid al he
Tae appellant and his wife Loth gave evidence.

The appellant denied thzt he had left his farm on the evening
of 17 June and sald he had nothing whatever to do with whzt
had happened in the Creve house that night. He said that he
remembered the evening of 17 June because he was busy
attending to a sieck cow which had given birth to a calf that
evening after it was dark, He denled that he had ever visited
the shop of Mr Egsleton, or had owned a gold watch such as
that described by the witness., In cross-exomination he was
questicned regarding his statement that the cow had cnlved on
17 Junz, the very day, according to the records, it wos due to
calve, It was pointed out to him that only two of the twenty
five cows had in fact calved on the due date. He was closely
questicned regerding the reasons which had caused his wife 2nd
himself to discuss what their movements were on the nipght of
17 June waen they heard over the radio on 23 June th:t the
Crewes were missing from their home. He denied that he was
jealous of Harvay or Jeonette Crewe, although ne was woll
avare thot they were in far more comfortable circunmstznces than
he was, He did not deny that he had told Detective Johnston
that for all he mew the brush snd comb set could still be
wrapped up, but he claimed that this observation, if he made
it, had no particular significance. He denied that he had
ever us<d the word "guilty" claimed te have been overheard by
Detective Xeith, Ile admittod that when he wos gquestionad by
Detective Inspector Hutton regarding his contention th-t he
had becn framed, he had replled, "I know I am sitting on
rocks, I have goit to stick to’what I have already told you

otherwise I am a goner."



[T

- 15 -

Mrs Vivien Thomas, the wife of the appellant, saild
she was sure her husband had not left thelr farm on the
evening of 17 June. C£he said they Imd gone to bed together
after a late meal caused by the need to attend to the calving
of a sick cow, ©She was clocely cross-cxamined regarding
certain calving entries she had made which 1t was claimed
supported her husband'!s and her own evidence regarding the
calving of the sick cow, On a number of matters she was
obliged to confess that her memory was faulty by reason of the
time that had elapsed and the straln she had been under. Che
denled thut her husband had ever said anything that indicnted
that he yas guilty, though she remczbered the conversation in
the garden which she sald wis in the nature of a complaint by
her of the way her floors were being walked over by the rolice.
She denied th t she wag the woman Mr Roddick clzaimed to nave
sean outside the Crewe home cn Friday 19 June, She s=aid that
she had becn reguired to go on an identification parade but
was not recognised by Mr Roddiclk, &he agreed she regularly
wore slacks on the farm and that she drove a 1965 Hillman car
painted light green. ©&he claimed that her hair was dark brown
znd not light brown as stated by Mr Roddiclt of the women he
had seen thuat day., Ohe sald that she had never on any

occasion been to the Crewe farmm,

Another witness called to support an alibi was Hrs
Rosemary Thomas who suld she nad rung the appellant's wife on
17 June to see whether she would like to go with her to z
ratepayers' mecting fixed for that night. ©She =suld that
Vivien Thomas had seld that they were not going to the
meeting as they had not yct had dinner due to having to attend
toc a sick cow. ©Several wltnesses deposed as to the general

good character of the appellant,
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The defence did not call any expert witnesses in
rerly to the evidence given by the Croom wltness=es regarding
the ldentification of the ap-ellantts rifle, the
identification of the cartridse case, the axle, the stub-axle
or the copper wire. However, two witnesses were called
vith the object of establishing hou difficult it would have
been for anyone to have fired from outside the Crewe house
througnh the louvre window in the kitcaen. One of these
uitnesues was a retired army officer, a Mr Bront, and the
other a lir MacKenzie a field supervisor, HMr Brant, who:e
evidence was confirmed by Mr MacKenzie, said it was only with
viery considerazble difficulty that he could get himself into
a position to zight the rifle through the window in the
direction of the chalr wvhere 1t was sugcested that Harvey
Crewe was sitting at the time he was shot, He gald there was
only a very liwited angle so tnat if the chair was in a
slightly different position a shot from outside the house
would not have been possible. He considered toe that there
would be grezat difficulty in alming the rifle from outsiide

the house into the lighted room.

navehigtrdst

A suggestion inherent in the Crowvn case was that
the rejection by Jecanette of the dattentlons paid to her scme
years earlier by the aprellant and jealousy arising from her
wealth as compared with his own financial position could have
furnicshed a motive for the rurders. In order to rebut any
such sugzestion, Mr Temm proposed to c¢all Dr Newton, a
medical practiticner speclalising in psychlatry, to say that
having examined the appellant while in custody he had formed
the opinion that at the time of the offences the appellant
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war in no way obsessed by any fecelings of rejection by
Jeanette. B3ut Henry J. ruled thot he could not receive such
evidence. ifccordingly, Dr Newton was stopred v'hen he was
about te say vhat nis final findings werz after he had
conducted some psychological tests to reinforce his cliniecal
impressions, HNow that ue have, we hope, sufficiently coverazd
the evlidence called in this long trial, we are in a sosition
to consider the grounds of appeal against convletlon which

werce advanced by Mr Temm and supported by Iir UWebb in this Court.

(a) Fallure to rut the defence adecuctely to the jury

Yr Temm did not contend that the learned trial
Jud¢e had unfairly imrosed his views of the case as & vhole on
the jury as was the position in Eproadhurst v, The Cucen 1984
4.C, 441, 448, Ner did he contend that the Judze hud failed
to lezve the facts to the jury to deecide, What he did submit
was that the summing-up in several respects was inadepuvate
and that in other respects the swn-lng-up aszs a whole could not
be accepted as a fair presentotlon of the way the aprellant's
cese nad been put o the Jury with the conceguence that in
Mr Temn's submission, the apgellant had been deprived of his

rigat to a fair trial, R, v, Ravmond 1966 ¥N.Z.L.E, 527. Ve

should say at cnce thot we agree that a Judge cannot unfairly
take sides and then cever himsclf by saying that the natter
is really for the jury to declde. A fair balance must be
maintuined., But on the other hand, it must not be forpgotten
that the presiding Judge has the'dual responsibility of
seeing that an accused receives a fair trial and that the
strength of the Crown's case is fairly placed before the jury,
particularly now that counsel for the accused enjoys the

privilege of addressing the Jury last and quite properly
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will have emphasised 211 the polnts he can make in the
accused's favour, Iy Temm made four prinecipal complaints.
First, that the evldence as to the defence of alibl had not been
fairly and adecuately covered. Having studied the summing-up
carefully, we are of opinion that there is rea'ly no substance
in this complaint. The Judge referred to this defence on
three separate occasions telling the jury:-

"You nust be satisfied that you can safely

reject the accused's denial of his gullt

as being false and that you can asafely

reject the evidence of his wife when she says

that her husband, so far as she knew - and

she 1s a lipght sleeper - never left their

home that night."

The alibi in this case rected solely orn the evidence
of the appellant and members of his family and we see no
reason wny the Judge should be reguired to refer in detzlil to
vhat each of these persons szid. In our orinion, the vay
llenry J. dealt with the matter was consistent with the vievs
recently expressed by tals Court in g, v, Tevlor 1988 1.Z.L.R.
261,

Secondly, Fr Temm subaitted that the significance
of the absence of an adeouate motive for the erimes had not
been falrly weighed in the summing-up. It is of course guite
clear that proof of a motive for a murder 1s not a necessary
part of the proof that the Crown 1s required to produce to
support a conviction. But while that is so, it cannot be
doubted that the existence of an adequate motive is a relevant
circumstance and if the evidence 1s sufficiently strong, nay
be used as part of the circumstantial evidence that the

accused was the person responsible for the crime, see

Plomb v, The Queen (1963) 110 C.L.R, £34, But so far as the
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present case 1ls concerned, we ars satisfied that Henry J.
did not over-emphasis the evidence asz to a pessible motive and
indeed he played it dowm. e spoke of the earlier romantic
interest the appellant had in Jeanette Demler and said:-

"Yeou may think that that has gone into the

background and nmay be cof _ittle importance

nowvi,"

Then he went on to refer to the suggestion that
the appellant may have been jealous cf the fact that Jeanette
was a wealthy girl and she ond her husband enjoyed a deprece
of prosperity denied to him amd nis wife, saylngi-

"Phis, so the Crown ciaims, is & bhackground which
is not unimportant in welghing later evidence,
It has, I thinlk, been called a rotive. lotive
for a murder 1is not a necessary part of proof.
If ene be proved it 1s only a piece of evidence
to be weighed with all the rest of the evidence,
Thut is only com.omnsense, because a person nay
have 2 motive and not carry it out, Hovever, so
wuch for the question of motive. I nyself, for
the wint of a better torm, will czall this ezrly
background.”

In our opinion then, we think the Judge put the
mattor into proper verspective sand that there are no grounds
for concluding that the Jury vere in any way misled as to the
significance of the somewhat slender evidence as to the

existence of & possille motive for the crimes.

The third matter referred to by Mr Temm wa:z thot
the Judge had failed to comient on the fact that the
expert who examincd the 64 rifles found another rifle whicn
ecually well could have fired the bullets found in the
heads of the two victing, Nr Temm submitted that it was a

weaimess in the Crown case that the person who owned that
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rifle had not been called to explain his mevements on the
evening o 17June. That may be so, but if Mr Temm had thought
the motter to be of any importance he c¢ould have lnsisted
that Detective Inspector Hutton disclose who that person wes
and what steps he had taken to ensure that he was in no way
involved. It 1s trite law that a Judsze is not required in
his summing-up to deal with every contentlon sdvanced by the
defence and in our opinion this is Just such a matter.
Indeed if, as we assume was the cacse, Mr Temm made somecthing
of this point, what he said wos not weakened by any conmn:ent
from the Judge as might well have been the case 1f the

Judge had been so uinded.

The fourth and last particular complaint made by
Hr Temm wa:s that the Judge had not adequately deslt with a
comt ention he had made in his final address, namely that the
true position might well be that this was a cace of murder
and suicide, He suggested to the jury that the fact that
there wvere some unpcid accounts lying on the table with the
remmants of the meal might indicate that Jeznette might have
been displeacsed with her husband's handling of the farn
accounts and in anger have shot him and then in remorse
committed suicide. Then at some time later someone visited
the house, removed the weapon and disposed of the bodies in
the river 1n order to conceal the exdstence of a domectic
tragedy. Ye hope we are not being unjust to Mr Temm who
hzd a very difficult tesk in vieﬁ of the strength of the
evidence collected by the Crown in the course of a long and
painsta’ting investigation, if we say that we are surprised
he thought 1t worthwaile to make thils suggestion which we

would think would be immedistely rejected by the jury. If
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this was not something in the nature of an afterthought,
surcly a proper foundation should have been laid. The
pathologist should have been asked whether the bullet in
Jeanette's head could have been self-inflicted and Mr Demler,
who was t he most likely person to have intervened, should
have been questioncd on the matter, With admirable restraint,
Hienry J. did not express, as he was fully entitled to, his
ovn opinion on the matter and contented himself by pointing
to the difficulties in the wny of adopting such & theory
invelving as he sald, "the intervention of a third perscn to
do t he wrapning up ond disposal of the bodiles." In our

oplnlon then, there 1s no substance in this complkint,

Apart from these particular matters, Mr Temn drew
the Court's attention to a number of other passages in the
sumalng-up which, he submitted, when taken together resulicd
in the summing-up being partizl and unfair, We have
considered in turn each cof the matters referred to by counscl,
but in our opinion none of them, whether ta“en singly or
cwiulatively, would justify this Court holding that in this
case this experienced Judge had departcd from the standards of
fairness and impartiallty which was to he expected of him.

No doubt, here and there the learmed Judge rrvealed that he
thought the czse apzinst the eppellant was a streng one.

S50 it was in our opinion, and with the exceptlion of cne or
two passages open to criticiesm 1f read in isolution, we do
not think it can possibly be said that the Judre did not
deal with the case in a fair way. It 1s perhaps inevitable
that counsel who zre engaged in a leng and difficult triasl
are inelined to feel that the Judge was not as genercus as

they hoped he would be in deuling with matters of defence.
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But it must always be remembered that a summing-up should
never be analysed microscepicelly for epart from directions
on matters of law 1t is intcnded to be no more than a
practical help to a Jury who have already heard all that can
be said by counsel, elther in favour of a conviction or in
favour of an acquittal, As this Court pointed out gquite
firmnly in R, v, Pavmond 1956 W.Z.L.R. 627, 231:-
"It must be but seldom that a summing-up is
vithout eny inperfections, but it is not the
function of this Court to consider whether
this orthnt phrose was the best which might
have been chosen, or whether wore or less
stress should have becn put on particular
parts of the evidence, but to determine
brozdly and penerally whether in the
sunming-up the case wzs falrly put before
the jury; and, if the sumning-up has done
thot and all relevant issues have been left

for deelsion by the jury, no objectlon can
be taken to it."

liovever, 1n order to do justice to the earnest
argument we heard from Mp Temn, we think we should refer to
some of the more import:nt points he made., (1) Mr Temnu
subnltted that Henry J. had not dealt adequately or even
falrly witn the contention of the defence, sup,orted as it
was by the evidence of two witnesses that there were graost
difficultiecs in the way of a person shooting llarvey Creuwe
from ocutside the louvre windows., ¥We have carefully considered
21] that the learned Judpe caid on this matter and ve are
bound to say that we think he put the position quite falrly.
He =said:-

"o doubt the bullet is consistent with firing
from the kitchen or from the louvres, No
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doubt at all that he was bleeding when
he wus in the chair, but there nzy be &
source of error in stipulating the chair
must be In the very position in which it
was found on the 2&nd,"

How the evidence of the pathologist gquite clearly
ve think, showed that Harvey Crewe was taken completely
unawares and was killed while he was sitting in his chalr,
Once thils iz accepted, then it really 1s not of vital
importance whether he was shot fronm cutslde the house or after
the intruder bhad entered the witchen, The objection to the
adoptlon of the second possibility was that 1t was saild thst
Harvey Crewe would have heard the intruder enter, but the jury
mirht well have thought that as 1t was a wild night and as
the televlsion set may have bern on and perhaps as well
Harvey Crewe mey have been deozirg in his chair, he would not
necessarily hear the intruder enter. Once the cartridge cose
vas found outside the ltiichen door and thzt cartridee cace
wae proved to have come from the appellsnt's repeztor rifle,
then the exact positicn froc wiiich the shot was fired loses
a grezt deal of significance, The plain fact is th 't
whoever the intruder was, Harvey Crewe was shot through the
hond while eitting in his chair znd not after he had been
warned of the arrival of an intruder. (ii) The brush and
comb set - ve do not think there was anything unfair In The
Judgs raising the possibility tha®t the appellant had not
been altogether fran with the pelice when he wes fircst
intervieved by them in that he made no reoference to having
given Jeznette ony prerents. But we are Inclincd to agree
with Mp Temn that some minde would think that Henry J. rither
over-emphasised the importance of the esppellant's later

comiient that for all he knew this quite expensive present
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could still be wrapped up. The Crovn zzde 2 pood dezl of
play of this comment as indicating thet the appellant wasg
the person wno had been in the spare rocm and had tzken the
bedasprezd from the bed for tae rurpose of wrapping up one of
the bodies, The suggestion was thut 1n searching for
saitzble wrappinges ne had opened the wardrobe door and had
recogniced the presont he aad given Jeanette many years before,
However, while thot may be a polnt of criticism 1n the
sumning-up, the whole matter was laft to the jury wne would,
we feel sure, not be greatly influenced by that observation
standing aloné. But we apreec it might in a small meacure
have influenced them when they came to consider all the
varions picces of circumstantial evidence which the Crown snid
peinted bayond doubt to the faet that the appellant was the
person wiho bad killed Harvey and Jeanctte Crewe. On any viaw
of the matter then, we cannot say that Henry J. acted
unfzirly in preferring the way the Crown put the ratter so
long as he left - as he did - the question to the jury.
(111) The wey the Judge trented the allezed renarlk of tlhe
aprellant to his wife, "If they think I am gullty, I am, and
thot is that", - we do not think that the learned Judge s
unfair in the way he dealt with £t his piece of evldence, #He
begen by saying, "Thile statement 1s under no eircumstoncer
to be trczted by you as a possible confession.!" Then he went
on and pointed out th:t the fact that these words were uscd
vere denied both by the accurced and his wife and continued:-

fHow if you do accept Dcteetive Xeith - and

thut 1s a natter for you - we do not lmow

wh~t the whole context of that discussion was,

end without the context its true purport

cannot be lmown, and thot 1s vhy I warn you
thst vnder no eircumstinces are you totreat
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that as in any w2y belng o confestion or
tending to a confessicn of guilt.h

We do not thin% th:t the Judge czn be criticised
in adding, =s he did, that it was a matter for the Jury to
censider vhether the xind of conversation, 1f it in fact
occurred, would have taken place if Frs Thomas inew her
husband's cvery movenment on the night of 17 June and they
had satilsfied each other that tnhe accused had no part in the

denths of the Creves.

A1l these metters were denlt with in the early pazt
of the swining-up and Hanry J. then turned to wihat he
referred to 2s M"the really imrortant items I1n the Crown
crse," adding:-~

Mhilst you conecider euch separately to see
vhizt has besn proved, in the end it is &
notter of asssssing the weight or vzlue of
all the circumstunces proved and in the light
of all the cvidence, It is thes cosblned
welght of clreuwustsne=8, thelir totality that
i the end nmst be welghed by you acainst the
clalms of the defence,™

The Judgze then referred npain to the contontion of
ths Crown that the anpellant!s ecoment tnet his present mlest
be still in =200 uawrapoed condition should be trented by the
jury as a st.toment mode "in gomez wwcuarded cwnment glving
hinself away.," Thon he referred to the fact tnnt the bullets
in the hezds of the tvwo vietims kud lo, & stamped on £ hem
which enabled the menufscturer'!s represeutative to say thet
they had been out of production for many years so thet not
evaryone would have them. ilaving said thnt, the Judze soid:i-

1Ty fuet the accused did have them snd that
is nothing unusual in itself, it only means
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that the accused hud amrunition similar
to that wiiien kiil:ed the Crazwes and other
nesople may #lseo have cimilar awmunition,®

How this, as Mp Tema pointed out, wus an
over-stateuwent foir the evidence disclosed no more thau that
one No. 8 bullet was found in the appellant's garage in a
box contaliniug some nuts and volts. But tais was an
unintentiosal error of fact on the part of the Judge which
is underctandable in a lengthy trial., If Hr Temw thought the
matter of importance, he only had tec ask the Judge to correct
the error, but he took no such step. Therefore, he canrot
be heard at thils stage to complain, (iv) Treatment of the
expert evidence cslled by the Crown connecting the spent
cartrid:ze with the appellant's »ifle - Mr Temm did not czll
any expert evidence to refute or cact any doubt on the
evidence of the balllstics experts czlled by the Crown. He
contented himself by crocs-exanmining the experts in the hope
thit something would emerge which would cause the Jury to be
less certain thas they were that the czrtridpe hid indeecd beern
firzd from the appellant's rifle. No doubt any point he
thougiat he h-d made in his cross-examination would be
mentloned by him in nhds finzl address. We have carcfully
read the passzge in the sumning-up dcaling with the
exanirctlon of the 64 rifles which were tested and later with
the passage derling with the spent cartridge cases 8o far
.5 the identific:tion of the appellaortts rifle was conc:rn:d,'
the Judze made it perfectly clear that standing on its
ovn it did not ca21y the Crown's case the full distence.
Hz said:-

P'vo of thooe rifles could have been used

and, of coursq,there wmay havae been others.
It 1s not an unusuzl pattern.,...."
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He then spoke of the utmost importance of the
id:mtification of the spent cartridcze case which Detective

Charles had sald he had found. The Judze sald:-

"It is a matter for you, of course, you know
the length of time and so forth, but the
Crovn claims it was found 1n a position
where it might well expect to fall after
there was a re-looding outside the louvre
windows, Vell, the oucstion you have to ask
yourselves ic, was it fircd by the accuced's
rifle? 4nd, if so, was it fired at the
Crewe!s home on that night? Of course, the
final question 1is, who fired it?"

The Judge then went on to refer briefly to tlie
evidence of the two scientists, Dr Nelson and r Shanshan,
pointing out that they relisd on minute marks secn under the

microscope, He saidi-

"It is, of courre, for you to say whether or not
you accept thst eovidence, No expert evidence
was called to the contrary, and both these
sclentists have sworn to that, Dut it is
still for you, as Mr Temm says, to say whether
you accept thelr evidence.t

The Judge then discussed the snlarged photograrns
of the spent cartridge case which Mr Temz had claimed did

not fully suprort the experts! opinions and said:-

"I sugpest to you that it ie a matter for you
vhen you are osked to discard thils evidence
mercly on the photographs., Ridges and vzlleys,
50 the scientirts say, are clear to them and
arc scen by them as thres-dimensional objects
and clearly magnified, whereis the photorraphs
are only two-dimensional, black ind white 3nd
shades of blaec!: and white, and do not show the
comparative depths and, indeed, any of the fine
detail made by the end of the firing-pin that
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the sclentists spealt of and uven whiceh,
as you will recolicct the dercnstretion
glven to you, they co clearly rely,"

Hls summing-us on thls importont matter occupicd

over two pages of the record =2nd ended with these words:-
"Well, thrt is a matier for you. A4s I say,
it 1is for you to judse the expert evidence,

to Judge it in the light of all the criticism
that has been made of it.©

In our opinicn then, it connot be said thut the
Judge did not deal with this important matter both adensuately
and feirly. He drew the jury's attention to the nature of
the critlcisms which were levelled by Mr Temm in respect of
the expert evidence, and we feil to see whst more could be
expected of him. The one blemish in this part of the
sumrning-up is thut the Judge once azain referved to the fact
that the appellant was cane perhars of many people whe had in
his possession lip. 8 amiunition, thus implying a sup:ly of
this type of cartrddge and not merely a single round. £tut
as ve have said esrlier, it wos always within the power of
Mr Tomm to have had that m.tter correéted, and as he ic a
councel with great expericnce, he would not have let it pass
if he had thought 1t neccessary to intervene as we arc
sonetimes told 1s the care with young and inexperiencced
counsel., (v) Tre:stment of the appellant's statement, "I
have been framed®™ - It vould aprear that Mr Temm in his final
address must have spent some time in discussing with the
jury the possibility that someone mieht have picked up a
spent shell from the aprellant!s place and put it in the
Crewe's place. As to this suggestion, the Judse thousht it

right to point out that if that had happened it would not
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carry matters very far unless thut person alse tock with

him the appellant's rifle. He said:i-

"Flease do not thinit I am suggesting it,

but you may well think that any sugpestion

of the prlanting of a shell has little or no
merit or validity. If you reject the cliaim
made that the shell could have besn planted,
then if you accept that 1t was fired by
accused's rifle, you have his rifle being the
cne which fired the fatal shots, and you will
aslt yourselves, wns it reasonably nossible

for someone, a stranger to the household, to
obtain and return the rifle without the
lnowledze of the asccused or hiv wife, and
certainly return it so thzt he could get it
with comfort on the day of the 23rd, whenever
it was ne shot the cow? 1t is a matter for
you, but even if this wos posslble, you will
esk yourselves, dogs the cvidence as a whole
exclude that vossibillty as being a reasonable
one, and tils lends ut cnce, of course, to the
other evldencs vhilel 4is relevant and which must
be weilghed by you on thils toplcai....."

At this stage the learned Judse took the
adjourrment and said th.t he would continue his address after
lunch. He then went orn to deal with the finzl topiec which

he thought it necessiry to dezl with.

(vi) The oxle and the copper wire - He bezan by szyin~ thot
the Jury would have to ask themselves, "Did the axle come fren
the accusged's farm?" He then went on to deal with the
evidence of HMr Rzumuscen opd pointcocd out that this witnesso

not only identifled the axle but was able to identify =s

well all the component or associnted parts which were later
found on the accused's furm. {vii} The lezrned Judosa then

pointed to the evidence thzt the appellant did not toke any
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part in the search for the bedies although by the R3rd he was
discussing his movements on the night with vhich the jury

were concerned, He said:-

"Well, he glves you his reasons for that =and,
of course, yon must welgn them, and you nust
agree, of course, that they are fairly
welghty reasons., He had just shot a cow, and
apparently the other cows were comimg in."

L

Having caid that the Judge then referred to the fact
that when the axle and the other things were advertlised and
the pollice were ceeking information concerning them, the
azrellant did nothing again., These comuents were in our
opinion, fully justified and no excepticn could properly be
taken to them, HRaving dlscusszd the axle and its

identificzfion, he then sald:-

NMr Temm elaimed first of all that the evidence
ald not prove that the axle was attached to
Harvey Crewe's body. Well, there was a very
strong submission to you from the Crown that
there were very good reasons for you © come
to a conclusion that it was., Ilet us assume for
a mement thut the stustion was as bad as Mr
Temn claims, that this axle was found as stated
by thoe volice but thut ro cne know anything
about 1t untlil after the body had been recovered
and the search was wade In that azrea, Mr Temnm
puts it to you that that ls pure chance that
trkat would hasren. Vell, I am sugpesting to
you - although 1t is a matter for you - that
is perfectly competent for you or any Jury to
say that the chances of that were so long, so
distart, that it could be ruled out as pure
chance, and that a rezsonable jury could come
to the same conclusion - because thils body
aprarently had not been submitted to the air for
& very considerable period - that the axle was in
fact the weight so used.m {

A
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The Judge then went on to refor to the wire,

pointing out that mo far as the search was concerned: -

"Be it inconclusive or not, extensive or not,
they did find and find only similar wire on
the accused's farn, "

The Judge then summarised the evidence for the Crown
and concluded his sumnming-up by again referring to vhat the
defence had to say. ke willl record the passage in full so
that anyone reading the judgment will be able to aprrecilate
how little substance there really is in the complaint made
by Mr Temn that the defence was not put adequately to the

Jury:-

"The defence eclaims that the accused never left
his home on the night of June 17th, that is at
any time when these killings could hapuven, The
defence e¢loims that the Crown evldence in any
event is not sufficlent to prove gullt in the
manner, of course, and to the extent which I
have laid down for you. The Crown claims thzt
when this evidence 1s properiy evaluated and
welghed it proves thet the accused, desplite what
he and his wife says, did leave his home that
night, -nd that it proves beyond reasonable
doubt thot it was the accuced who fired the
rifle at the Creve's house on that night, and
that it dces enzble you - it 1s & matter for
you - to exclude the reascnable possibility
that anyone else could have dene it, Now that,
as I have teold you again and again, depends upon
your evaluatlon of tae whole of the evidence,

It is for the Crown to prove 1ts case, prove it
to the extent that I have stated to you. It is
no business of the defence to prove innocence or
even prove a reisonable doubt. The defence, if
1t can show any weakness in the Crown case, if
it can bring you to the stage where you have a
reagonable doubt, then, of course, you ought to
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acquit, but that 1s only argument on the
evlidence. The burden of proof, as we call

it, to prove the crime and to prove vho was

the eriminal, rests and restsalways upon the
Crown and 1t is now for you to come to your
declision aprlying the principles of law I have
laid down to you, and considering - as I am

sure you will - all those matters that have

been put to you by both counsel, and considering -
as I am sure you will = this circumstantial
evidence on the basis I have put to you, You can
do what you.like about 1t, You are not bound to
do that, but that 1s the method whereby
clrcumstontlal evidence is used a2nd tested ond
considered, and you cught so to use it, you ought
so to tezt it and so consider it, but what you
shall do and how you shall do it, I have been at
pains to tell you, is purely a matter for you,
nothing to do with me at all, %You observe the
law as I have laid down to you, and within that,
giving fair and careful conczideration to
everything, as I am sure you will, you will reach
the verdict that you think proper. The matter
now rests with you., Will you kindly retire to
consider your verdict.m

We have dealt with the first and principal ground
of appeal in some detail, but as the case has created
considerable public interest ve thought it right to examine
the critlcisms levelled by Mr Temm against the summing-up
in far more detail than 1s customary in appeals in criminal
cases, Having done 8o, while we agree that the summing-up
was certainly robust, we azre of opinion that 1t did not
exceed the bounds which 1s to be expected of an experienced
Judge called upon to preside over phe triazl of a man charged
with two exceptionally brutal murders who was defended by an
able and very experienced counsel who had the benefit of the

final address to the jury. In these eircumstances, es this
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Court pointed out in R, v. Anderson 1951 N,Z.L.R, 615, 827:-

"The trial Jud~e i3 sntitled to assume that the
Jury will give consideratlion te the whole of

the mztters put forward on behalf of the
accused, and the administration of justice

would be gravely 1mpeded 1f the Judge had to
traverse in hls summing-up seriatim all the
argunents put forward on behalf of the accuced,
He perforns hls duty of summing-up if he directs
its attention sufficiently to the issues it has
to declde. It is advisable in many cases that
ne should eomrent on the possible value of the
evidence or types of evidence of the various
wltnecses, or classes of witnesses; and 1t would
be unfortunate if the jury was deprived of such
assistance as the experlence and training of

the Judze are able to afford it even in such
matters 2s 1lie within its province only."

For the reasons we have endesvoured to express, we

are of opinion then, that the first ground of apreal falls,

{b) Ve turn now to consider the appellant'!s second g round
of appeal which was that the learmed Judge had failed to
direct the jury correctly on the standard of procf to be
applied to circumstantizal evidence. OCOnce Harvey and
Jeanette Crewe'!s bodies were found to have been put in the
Walkato River and the pathologlst was able to say thot both
had died as a result of bullet wounds in their heads, then
the guestion remained whether the Crown had proved beyond all
reasonable doubt thzt the appellant was the person responsible.
Plainly enough this is how Hgnry J. approached his task in
sumning-up the case to the jury. He said:-

"How the case against the accused rests upon
what 1s called c¢ircumstantial evidence, That
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simply means this. The prosecution seeks

to prove certain facts upon which witnesses

can give direct cvidence because they say they
have either seen or they have heard the particular
ratters to which they swear, If those facts be
proved, then by a process of rezsoning other facts
may be inferred and so may be treated by a jury
also as havlng been proved although no wltness can
be called as to the fact go inferred, This 1s a
process of reasoning, as I have already told you,
end it is a method widely used and widely

accepted as proof of guilt in criminal cases, Host
crimes, 1f premeditnted, are committed by stealth
or in sececrecy, frecuently with added attempts to
destroy or hide any matter or thing which will
disclosec either the crime itcelf or the identity
of the criminal, Therefore gw_sayve that a

ultima verdict of guiltv bv this process
csond Now W es ] ] ovidenc
rust be carefully eximined, pocauge thot is the
aceuced's right and thst is vour dutv, the ecase 1s
pot decided py a series of sewnargte and exglusive
Judenents on _each item or by asitines whot does that

It ong retiorn g _total 2
cirgunstonge is ant. One circumstronce
probably existing by itself nmay have but little
effect., Other circumstances may make that
¢lrcumstonce more likely to be true, and also in
combination to make those other circumstonces
themselves likely to be true or even true. Now
that is the importance, as I see it, of circumstantial
evidence. Whllst you do examine each particular
plece of it, its true worth, its true value cannot
be ascertained until you look 2t it in the whole of
the settiny as you find that setting and say whet
you think about 1it,.....It would be a strange law
that wounld not permit a Jury to use circumstances,
if sufficiently proved, to identify the killer,
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and our law allows just that, but it reguires
me to give you a careful direction on this
matter of proof. I have tried tc impress ugon
you, first and foremost, it is a process of
reasoning and not o matter of gueszing or of
con]ecture, Bo you hove to see what facts you
ind to be proved, and then you ask yourselves,
is the proper conclusion from those facts, bevond
reasonable doubt, thet the accused was the killer?
Or de thosze facts fzall to give you that necessary
degree of proof?®

Mr Temm however, submitted that this direction,
which we should add was elaborzted agaln later on 1n the
sumring-up, was laosufflcient snd Indeed In some respects
misleading, He sumrarised his argument by stating four
propositions in the following words:-

{z) That the facte from which the Crown sought

to draw Inferences chould be severally
rroved beyond rersonablie doubt,

{b) That where more than one inference might
be drawn, one tending teo prove guilt ond
another tending to prove something other
than gullt, the guilty inference should
not be drowa.

(¢) That while the jury was entitled to consider
the totality of the facts and Inferences
drawvn thevefrom, such totality included only
facts and inferences properly proved,

{d) That where a fact or inference was not proved
bevyond rensonable doubt 1t should be
disreguzrded.

If we have uncerstood lr Temm's argument correctly,
it is the passage in the summing-up which ws have underlined
that he challenges. As the argument proceeded, 1t become

inereasingly plain to us that the premlse for his prepositions
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was baced on a misconception of the respective functions of
the Judge and the Jury in & criminal cawe. It 1s the duty
ard oblipgstion of the Judre to Instrict the Jury on all
matters of law, Including the burden and standard of proof
required in criminal cases. The facts, on the other hand,’
are fer the Jjury, and while the Judge may think it right to
give the jury some assistonce in dealing wita the facts, i1t
iz no rart of his duty to tell the Jury thot ecch item of
evidence rust be weighsd by them reparotely, and that they
must decide that 1t has been proved beyond rezsonable doubt
before they can uce 1t in rezching their verdict., It 1s for
the Jury to determine for themcelves which parfts of the
evidence they are prepared to accept or to reject. VWhat Hr
Temn apparcntly sought in vain at the trial and now sought to
support in this Court, was, what he claimed as the appellant's
right to a direction instructing the Jury to procecd by s
serles of separate steps, e€liminating as they proceeded on
thelr intelliectusl journey every fact which, considered by
1tnself, roised morz than one Inference, so that in the end
the jury should conslder only those facts and inferences which
in themsalves proved beyond reaxsonable doubt that the

appellant wué gullty,

The Crown case in this instonce was bullt up of a
nuinber of ceperate ingredisnts, whieh it was contended
acquired a meacning in the context of the indictment, only
when examined with proper regard to the inter~relation of the
constituent elements, The two vletims were found in the
Wailkato River and obvlously both had died as the result of
gunshot wounds, BSuccessive witnesses presented to the Jury a

narrative which connectcd the shot in t he heads of the two
i
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" victims with a rifle o.med by and in the possession of the

ap  ellant at the material time, There also waz evidence for
the jury to accept thet the cartridre case, stoted to neve
been found near the back door of the Crewe house, had been
ejectzd from the same rifle. The zxle was troced in origin to
the form of the eprellant. The bedies were bound with wire,
part of which was of a type found on the appellant's farm but
on none of the other farms searched by the police. In
addition, there wzs evidence of the appellant's previcus
association with Jeanette Crewe, of his reaction to guestions
put to him by police officcrs, and of his inoctivity when

the aszslistance of these reciding in the neighbourhocd wzs
sought by the police. It was contended by the Crown th+t in
thelr cwanlztive effect the co-existence of this series of
items pointed to the appellant as the offender. But sone
itews of evidence, and indeed some of the exhibits ccnsidered
in isolation, might heve had insufficient potency to prove
thst the appeliant was gullty of the crime. But when all the
exhibits, with the explanwtory evidcnce to which we huve
earlier referred, were prezented in sequence as a connectad
story, it was contended thut the case took on a diffcrent

cemplexion,

In our opinion, iir Temn!s contention that the jury
shiould heve be -nn dirvect d to proceed "by a serics of
geparate steps” cannot be suprortcd. A plea of "not zuilty"
puts in issue the esscntizl factual comronents of the cvine

alleged. In the present case, the Crown had to establich the
actus reus, namely the killing of the victim; the reculcsite
mens réa, namely the intentlon to kill; and finally the

identity of the appellant as the murderer. Xach of thuse
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facta rrobanda had to be proved beyond rensonable doubt.

The evidence for the Crown was the means whereby the
prosecution sought to wstablish those faects as an end result.
‘It is the totality of th't narrative to which the foriula
Mhevond reuscnable doubt!" ap:liles, and in our opinion zny
departure from the apprroach adopted by Henry J. in the¢ prerent
eace would le2d only to confusion and uncertainty. E£o far =g
we can see, Henry J, followed the approach of Chief Baron
Pollock wanen he summed-up to a Jury in the well known case
of B, v, I'xall (1886) ¢ F, and F. 922, 176 E.,R. 850, B53,

saying:-

"What the Jjury has to conslder in each case is,
what is the fair inference to be drzwvn from all
the eircumstances before them, and vhether they
believe the account ziven by the prisoner 1is,
under the cireumstzncos, ressonable and probable
or othervisgess...Thus it is thzt all the
¢ircumstances muszt be considered together, It
has ‘been szid that circumstantial evidence is to
be considered as a chain, and each piece of
evidence as a 1ink in the chain, but that 1s not
so, for then, if =zny one link broke, the chain
would fall, It ig more like the case of a rope
composzd of sevaral cords. Cne strand of the covd
might be insufficient to sustain the weight,
but thrce stranded together may be cuite of
sufficient strength. Thus it mey be in
circumstantial evidence = there may be a
combinstion of circumstances, no one of which would
ralse a rezgonable conviction, or more than a nere
suspicion; but the whole, taken together, may
create a strong conclusion of guilt, that is, with
as much certainty as humzn affairs can require or
admit of. Consider, therefore, here all the
circunstances clecrly proved.M
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‘e notice that this simple approach as accepteld

by the Supr:me Court of Cznzda in Cotc v, The Xinag (1948)
1 D.L.%. 3368 ‘here it was said:- ‘

"It may be, and such is very often the case,
thzt the facts proven by the Crown, excmined
separately have not a2 very strong probative
value; but all the fzcts put in evidence have
to be considered cach one in relation to the
whole, and 1t 1s 3ll of them taken together,
th:t may constitute a proper basis for a ‘
conviction, "

In

subls coze (supra), in a contexnt it is true,

differing in some rcsnects from the praosent case whera metive
featured nore prominently in the narrative, Sir Owen Lixon

C.d. at p.:42 sald:-

"A1L the circumstances of the case must be

veirhed in judging vaaetaer there is evicdence

vrpon vhich & Jjury ma2y resrsonably be satisflzd
beyend reascnoble doubt of the commission of

the crime ctarged. There may be many cascs

wvhere it iz extromely dongerous to rely heovily

on the exict<nce of a motive, vhere an unexplained
denth or disappearance of a2 person is not
otherwlsc proved to be attributuable to the
accused; but all such econsiderztlons must be de-lt
with on th: factes of the particular ecnse. 1
cannot think, however, th.t in a cace where the
proaacutlion is based on circumstantinl evidence
any part of the circuastances can be put on onc
side 2s relzating to motive only and therefore not
to bz welghed 2s part of the proofs of what was done."

In our opinion then, there is no neced to depart
from the vell Xmoin st-teuent of Viscount Simon L.C. in

Uancind v, D.P.P. (1942) A.C. 1, 11, when he referred to

"The rule thst the prosceution rust prove

makes beyond reasonable doubt." Accordingly, wc are of

opinion that Mr Temm's second submission also fails.,
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(¢) Buling th-t the eyidercs of Dr liovion was dnadrmiscible

The third ground of appeal wae briefly argued by
¥r Webb, It was contended th:t the learned Judse had wrongly
rejected thc evidence to be tendered from Dr X.J. He:ton, a
nedieal practitioner who had made a study of psychiztry, It
was pronoscd to call this witness for the defence to depose
that after condueting threc examinations of the apyellant, he
could exprecss the oplnion that the evidence of one Crown
witness thzt the accuced a2t one time had had a soméwhat
unbalanced inratuafion for Jeanetto was guite unfounded, and
that he perccived no sign that the rejection of the aprellant
by Jeanette Ind aroused feelings of Jezlousy on his part, It
1s unneccssary to repest what this Court sald in R, v, “¢Hzv
1967 N.Z.L.lt, 139, vwhlch was no doubt sufficient authority to
discourage the defence from calling Dr lewton to glve evidence
about the accused's veracity on the main lssue of his guilt
or innocencc, The limited extent o which opinion evidence on
the credibility of a witnoss wes received 1s 1llustrated in

Tochey v, Mctropoliten FPolics Comticesicner 19665 1 411 E.H.

508; 49 Cr.Apn.R, 148, wvhere the douce of Lords allowed nedical
evidence thiat a Crown witness suffered from some disease or
mentsl defect and thot nis evidence ugainst the accused wis
unrellable. In the present ease, if the Jury felt that the
zcecusedt!s attitude towards Jeanette during her lifctime was at
any stape relevant, then he himself was bost able to depose to
that very f.ct and to rebut, as he purported to do, Crown
evidence on this topic, Ve do not think that justice requires
the approval of a further rule of evidence allowing testimory

of this type to be given in a 'criminal trial,

In our opinion, all three grounds of appeal fall and

accordingly the appeal against conviction is dismissed.
G ki

—

-~
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JUDGMENT OF TURNER J.

I have had the advantage of re:ding the joint
Judgment of the President and Heslam J. which the President
has Just read. I agree with them that this appeal must
be dlsmissed, and I agree with the principal propositions
upon which they have based their conclusien. It is only
on the question of law ralsed by lr Termm's second ground
of appeal that I wish to add some words of my own, in which
I shall endeavour to say in plain terms why his argument
failed with me.

In Mr Temm'!s szcond ground of appeal he submitted
that the lezrned trizl Judge had misdirected the jury as
to the way in which they should weigh the evidence of a
number of matters put forward by the Crown as circumstantial
evidence, collateral to the main tﬁeme, bt supporting in
an evidentiary way the principal thesis of murder by the

accused, Mr Temm enumerated a series of matters as teo
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which evidence had been led by the Crown, to which his

submission relsted. These covered tne Crown evidence

supportinz tha following allcged facts:

(1)

(4)

(8)

(6)

(7)

The fact of a parcel being found in the wardrobe
with the Dbrush and comb set in.it, and the terms
of a conversation between appellant and a police
officer relcting thereto,

The fact that appellant tock no part in the
search for the bodies.

The fact that appellant, notwlthstanding that
there had been an advertiscment by the police
calling for iInformation as to the tragiler, cid
not voluntcer the informetion which he had as

to its identity.

The fact thuzt a single round of No. 8 mmmunition
had been found in a2 box of nuts and bolts on the
premises of appellant,

The terms of a conversation between appellant and
his wife in the gerden overheard by a police
officer, in which appellant had used words such
as "If they say I om guilty I am guilty".

The facts as to an earlier assocliation (long
before the murder) betweun appellant and lirs
Crewe, before her marriage, _

The fact thot appellant had on one or more
occaslons been in theICrewe house at some
earlier date, and therefore presumably knew

something of its interlor zrrangement.

Fach of these alleged facts, iir Temm submitted, was a fact

which the Crown had sought to prove, which if proved, yet

in itself did not prove the guilt of the appellant, but was
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submitted by the Crown, however, as an item of circumstan;ial
evidence supporting indirectlv ond by inference the Crowvn
case, when taken in conjunction wilth the others or with

some of them. Mr Temm summitted that the Judge was as &
matter of law obliged to direct the jury that before they
could use any of these facts or any inference drawn from

them to support the Crown case they rmst £ind that porticulsr

, by the evidence led in

support of 1t, and wilthout reference to other evidence led
only on the principgl issue of gullt; and that he ﬁad net
done $S0.

Juries have indeed sometimes been expressly
directed by turlal Judges in the terms for which iy Temm
contended; and he pointed as an example in thils country
to the direction of Richmond J. given to the jury in H, v.
Tavlor, cited verbatim in this Court in the appeal against
the conviction in that case reported in 1968 N.Z.L.R. 381
at page 984, There, Lichmond J. said inter alia:

"You folk have got to ask yourselves the question

in this case, unether or not you are left in any
reasonable doubt zbout ;his case. If you are, then
the asccused must have the benefit of that doubt. He
mist be acquitted; ond vou must apply thet semec mmle
on_any question you huve to decide on the way to
arriving ot your verdict - give him the beneflt of
eny reasonable doubt you have got in any matiter."

This part of Richmond J.'s dircctlon was not the

subject of any argument on the appeal in R, v. Taylor,

and the dismissal of that appeal in favour of the Crown did
not necessitate any consideration of the roint now put
forward by Mr Temm. fiis submission before us in the

present case wag not only that the directlon given by
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Ricimond J. in Reg. v. Toyvlop was correct; but, further,

4,

that Henry J.!'s refusal or omission to direct the jury

in similar terms in the case before us amounted to &
misdirection as to the law sufficient to entitle appcllant
to a new trial,

I am of oplnion that prineiple reguires the
rejection of lir Temm's argument, and I shall try to state
that prineciple. It is this: that Mr Temm's argument
overlooks the fact thut a jury 1s not regulred to make
specific findings collectively on collateral or evidentlary
matters such as are the subject in this case of Mr Temm's
submissions.,

It is of course inherent In the process of
conviction by Jury that the jury mst be convinced as a
whole, and each member must be convinced individually,

beyond reasonable doubt of the puiit of the sccused.

This necessarily extends to every essentlal element of the
crime cnarged: and a direction to a different effecct will
be a misdirection in law. The necessity for giving such

a directlon has its source in the presumption of dnnocence,

as to the existence and effect of whieh a Jury musit be

directed - Roscoe on Criningl Tvidence 203 I Tavlor on

Evidence 182 ed, 106. fnd thls dircetion must necesscrily
include a sufficient direction, varying from case to cuse,
as to the kind, content, &nd quallty of the evidence by
which the presumption of innocence may be rebutted by the
Crown. .

But Henry J. did give such a direction in this
case. Vhat Hr Temm contends is that it was necessery for
him to go on, and give a further similar direction as to the

collaterzal, evidentlary, facts which I have listed. In ny
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opinion such a direction was unnecessary, and indeed would
hove been inappropriate in this cese,

While, as I have sald, the presumption of
innocence cannot be rebutted unless the members of the
Jury sre Individually and collectiveiy convinced beyond
reasonable doubt of the guilt of the zgcuged, it does not
loglecally follow that each of the members of the Jury must
base hls or her individual conclusion upon the same
reasoning as the others. Different members may individually
be convinced beyond reusonable doubt of the guilt of the
accused, by their individusl acceptunce of different frcets.
Circumstantial cvidence has by some writers been likened to
a rope composed of a number of cords, a sufficlent number of
which, teken togetner, may without the others support the
burden of prooef. Eome Jjurors may find it sup2orted by sonme
cords, other jurors by others.

This is why, in my opinion, it has not, except
In the exceptionnl cases which I shall presently mention,
been found necessary, or even proper, to direct jurors
that they must collectively find proved beyohd reascnable
doubt the cirecumstantiazl facts which the Crown puts forward
as cumulatively supporting a conclusion of guilt. While
the conclusion as to gullt 1s the concluslon of the jury
as a whole, znd one¢ of which they and cach of them
individually must ©tec convinced beyond reasonable doubt, the
circumstances on whiech any indivldual juror relies in being
led to such a conclusion may not be the same in the case
of all the jurors. Some may properly rely on circumstances
which others reject. This fact mekes the Girection which

Mr Temm contended for both inappropriate and impracticalble.
In so concluding I by no means say that the
direction gilven by Richmond J. in B, v. Taylor (gupra) was
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unnecessary or wong on the particular fazcts of that case.

6.

Indeed it may possibly be thought, on & recding of the
text of his direction beyond the passage which I have
cited, that it was intendcd to be understood as appolying
only to the speclal facts about which he was actually
speaking to the jury, and not as stating any general rule.
There moy of course be a kind of cace in which without
the affirmztive proof of come collateral circumstance, not
itself an essentiul ingredient of the crime charged, the
Crown czce must fail, for reasons special to the particular
case. In such a case it will be necessary for that
particular fact to Le proved to the satisfaction of the
Jury beyond reasonablé doubt; for if 1t 1s not s0 proved,
ex hypothesi a reasonable doubt must remain on the whole
case. But such cases arc exceptional. This ecase is not
one of them, kn example, if 6ne is needea, will be found
in the facts of H. v, Dehar 1269 N.Z.L.R. 763.

I agres with my brothers then, that the appeecl
fails; on the second ground, for the reasons which I have
endeavourea to cxpress, and on the other grounds for tne

reasons to be found in the Joint judgment of the President

and Haslawm J.
EAS Janmt™ l '
Solicitors for Apuellent: Crierson, Jaclkson & Partners,
PUEEKOHE
Solicitors for Crown: Meredith, Connell & Co.,
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To The Honourable the Acting Minlster of Justice. . °

IHE QUEEN v. THOMAS

Arthur Allan Thomas wés arraigned in the Supreme
Court at Auckland before Henry J. and a Jjury Iin February
1971 on two counts of murder, that on or about the 17th
June 1870 at Pukekgwa he did murder David Harvey Creﬁe b
and Jeanette Lenora Crewe, tna Qife of Pavid Harvey Crewe.
The trial extended over sixéeen QAYS? and at its conelusion
he was convicted of both these crimes. On the 2nd March
1971 he was sentenced to 1mprﬁsonment for 1ife. - He appealed
against his convietion to tne Court of &pplal, The Héa:fhg
at the Court of Appeal was on the 4th, 5th and Skh'ﬁm?fié?l,

and on the 18th June 1971 judgment was given dismissing. the

_appeal. I will refer later to the grounds 6f;:bpéal- 1 .

9 _ Three petitions have péen presénted. to the ﬁéVprnor-

General in Council asking for a new trial undvr thq provisiongq

of s. 408 of the Lrimes Act 1961, for & reviav or the cony1ction.
Sectlon 406 of the Crimes Act 1961 provideg,asﬁfollous:-

fHothing -in this Act-shall affect the ke

prerogative of mercy, -buk: the Gqvernor-—

General in Coumoll; on the conglderatisn’

of any application for-the exerclse of the

mercy of the Crown having-reference to ﬁhe

conviction of any person By any COu%t.on

to the sentence (other thsn a sentemce

fixed by law) passed.on any person, may at

any time if he thinks fit, whether 'or rot ;
- that person:has appealed or had the right - .

to appeal agaipst tnh conviction or aentence,

either -

‘(&) Refer thetquoatian of the cSnmiction or
sentence to the; Court of .Appédl of, Where'

i the person was‘'convieted or sentﬁnﬁgd by

¥ a Magiatrate’s Court, to tha Bu@rtme o

Court, and the question so relerred shall, .
then be heard snd determined by the Coufts - v
to wnich it is referred as im the .cags of

an appeal by that pefson’ ag&inst conviotion
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or sentence or both; as the case may
require; or :

{(©) 1If he desires the assistance of the
Court of Appeal on any polnt arising
In the case with a view to the deter-
mination of thé application, refer that
point to the Court of Appeal for its
opinion thereon, and the Court shall
conslder the point so referred and
furnish the Governor-General witn its
opinion thereon accordingly.?

It would seem that the petitions in the present
matter are withln s. 408(a) of the Act. I have been
requested by the Honouf&ble the Acting Minister of Justice
to review the evidence, the petitlons and other relevant
matters and to report my conclusions on the case as a whole.

At thils Juncture it 1s helpful to review the
chronology of the facts which seem to be undisputed.

(1) Nelther of the two deceased was seen after

~the evening of the 17th June 1870.

(8) The two deceased persdns were mérried on the
18th June 1968, and at tne time of théir deaths they had one
child, a girl named Rochelle, who was some 20 months of age.

(3) On the follewing Monday, the 22nd June 18970,

2 stock agent rang Hf. Démler, Mrs. Crewe's father, who lived-
on an adjacent property, and informed Mr. Demler that he had
been unable to obtain any Teply ﬁo a number of telephone calls
to Harvey Crewe. As a result Mr. Demler went to the Crewe's
farm at about 1.30 p.w. | He could see no sign of anyone

on tne farm, so he entered the house by the back doof, wﬁich
he said had a key on the 6ﬁtside of the lock. Neither Harvey
Crewe nor Mrs. Crewe were in the house, but he {ound the baby-
Rochelle in her cot, in a neglécted and Aistiesasd condition.
It was obvlious that she had been left unattended for a

considerable period. He became more alarmed when he saw

what appéared to be large blood stains on an easy chalr and

on the carpet in the living room. He sought assistance of a

neighbour, a Mr. Prlest, and they returned to thé Crewe house
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together, made a further inspectlion, and communicated with
the police. Mr. Demler took Rochelle to the house of a
friend, a Mrs. Willis. The police party arrived at about
4 p.m,, in charge of Detective Inspector Hutton.

{4) On Friday the 19th June a witness working on
a farm across the road depcsed that between 8.30 a.m. and
9 a.m. wnile he was engaged in feeding out hay, he saw a
woman dressed in slacks, and wlth light brown hair, stzanding
outside the Crewe homestead, and nearby he saw a parked car,

. which he described as being a Hillman of a dark green colour.

(5) On Saturday 20tn June a Mrs. McConachie passed
the Crewe farm on the way to a football match, at about 1.30
p.m. She has given evidence that she saw a little girl
standing at the gate, and the description she gave of thé chilg
and the manner in which she was dressed suggested that tne
child might have been Rochells. She recalled having seen a
light coloured car parked outside the houss.

(8) On Monday the 22nd June a neighbour, Mrs. Willis,
receiveq the chlld Rochelle at about 2.30 p.m. On the 24th
June & child physiclan, a Dr. Fox, made a detalled ex;mination
of Rochelle. In his opinion the child could not ha?e been in
the physical state she was in when he examined her if she had
been without food or drink for a period in excess of 72 hours.

(7) Between tre 28nd June and the 18th August the
peolice carried out an extensive search both on the ground, énd'
also by ant on the Walkato River, and from the air. They
were assisted by more than 200 persons In the search, the‘
ma jority being farmers in the Pukekawa area. No weapon was
dlscovered, and no motive for the crime emerged. The police
et this stage formed & tentative opinion that the tragedy was
the work of some local person or persons, for nothing appeared

to have been stolen from the housé,
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Practically the whole of tﬁe.evidence'forltni'Crouﬁ 
at the trisl was of a clrcumstantial nature. I am Very'much
assisted in regard to tne evidence by the comprehensive, and
if T may gay so, excellent summing-up of‘tQG trial judge,
Henry J. A classic.statement as to the correct approach y

of a jury to and of the wvalue to be plaéed Bn Eircumstgntial
evidence is contained ‘in a statement of Chief ngon Ppllocku
in AR. v. Exall (1886) 4 F. & F: 922; 176 E.R. 850 at p.853:-

"What the jury has to conslder In each case
1s, what 1s the fair inference to be drawn
from all the circumstances before them, and
whether they believe the account gilven by the
prisoner is, under the circumstances,
reasonable and probable or otherwlse .....
Thus 1t is that all the circumstances must be
considered together. . It has beern sdid that '
s circumstantidl evidence,'is te be consiﬁyreﬁ as
a chain, and each plece of evidence as & link
in the chain, but that 1s not so, for. then, if
any ore linm broke, the chain would fall. it
is more like the case of a rope composed of
several cords.. One strand of the cord’might,
be insufficlent to sustain the weight, but
three stranded together may be gulte of
.sufficient strength. ' Thus 1t may be in
circumstantial evidence - there may be &'
combination of circumstances, no one of which
would raise a reasonabla conviction, er more
then a mere suspicion; but.the whole, taken
together, may -créate a strong coneluddon of .
guilt, that 1s, with as much certainty as human,
affalrs can require or admit.of. Conglder, Ry
therefore, here all the circumstance= cllarly
proved.® - 4 3

In his summing-up to the jury, Heary J.'madp a:
s LY 4 v o
simlilar direction as follows:- i
e -
nTherefore the law says that € jory miy draw
rational inferences from facts which 'it Tinds
to have been prowved, and a jury may. ultimately
find their verditct cf gullty by this process
of reasonlng. Whilst each plece of ewidence
must be carefully examined, becauwse:that 1s the
accused's right, and 4hat is your‘'duty, the
case 1s not decjded by 2 series of separate and .
exclusive judgwents on each’ “itenm,, of by asking
'What does that by ltself preve, pr does 1t
prove guilt? - That 'is not ‘the prodess at all.
It 1s the cumulative effeet. Tt 1s the
consideration of the totality of the circumgtances
that is important.® . T {
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Three petitlions have been presented. to His
Excellency in Council. The main petition 1s that of the
Arthur Allan Thomas Appeal Committee Incorporated, presenfed
through its Chairmean Geofge Patrick Fleld Vesey and Allan Glyndwr
Thomas, the father of Arthur Allan Thomas. The petition 1s
somewhat lengthy, but in accordance with legal principles 1t
stresses three matters:- -

(1) The evidence of Brian Michael Roddick, the
witness who had deposed ta hafing seen & lady dressed in slacks
and having light brown hair, in the Crewe property on the 18th
June, two days after the 17th June, the date on which the Crown
alleged the murders took place. The description given by
Roddlick does not correspond with any descriptlon which Qight
be applicable to Mrs. Thoﬁas; the wife of @he accused. Reddick
also attended an identification paréde on Friday the 30th October,
at which Mrs. Thomas, the wife of the accused, was in tne line-
up. Roddick was unable o identify any person in the identifi-
cation parade as being the person he had-seen on the Crewe farm:
Mrs. Thomas In her evidence denied being at the Crewe farm on
this day or bn,anj1other day. Alth&ugh the Crown suggested
that the person on the farm was Mrs. Thomas,‘ Mr. Justice- Henry
in reference tc the watter in his summing-up rereré to Roddick's
description, and_while_ieaving the mattef_to the jury he
carefully points out th; differepce in ﬁescription between the
person on the farm and Mrs. Thom&s. --I£ would seem to me that
Roddick's evidence, anﬁ his failure to identiry the person on
thﬁ farm, does not implicate Mrs. Thomas 1n any uay. This
incident appears not to have been referred to to any extent in
phe Judgments of the Court of Appeal. The judgment of North P.
ﬁerely refers to it in passing ag @ perple;ing‘circumstance.

{2) The next complaint 1in this petition refers to the

“evidence of William James Eggleton, described as a surprise 1

witness. It appears that duringfthe periocd of the trial in
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the Supreme Court Eggleton saw a photograph of the accused-
in the Franklin Photo News. He communicated with the
police, and was called as a wiltness at the conclusion of the
case for the prosecution, He stated that he remembered a
person calling at his shop in King.street, Pukekoné; and
giving him a rolled gold watch to repair. This was on a date
in the week th at the homicides of Harvey Crewe and Mrs. Crewe
were repoerted. He stated he recognised the photograph, and
that the person who had delivered the watch to him was the
gcéused. The lugs of the watch which he received were
covered iﬁ blood and mucous, but he did not identify the
accused in Court as the‘ﬁerson who deliverad'him the watch.

A number of afridavlts are attacned'to the petition.
If these affidavits are correct'the person who delivered the
watcn to Mr. Hggleton could not have been the accused. In
one of the affidavits, a cousin of fhe accused, William Thomas,
also of Pukekohe, deposed that hé had given to Eggleton a wrist
watcn for repair-at about the relevant time, and it was
subsequently collected from Eggleton by or on behalf of William
Thomas. A number of affidavits have been filgd by acquaintances
of the accused that he had ngye? been seen_té wear a rolled gold
watch, but.had always worn & steel wateh. ' :I'am not impressed
by the evidénce of Eggleton. It was ndt feferred to by £na
trial judge in his comprehensive summing—up, and I Hould ‘Anfer
therefrom that thils avidence vas nbt relied on or commented on
in the.final addresses of QOUnsel, eitner by counsel for tne
Crown or counsel for the defence. It was rererréd to In the
judgment of North P. in the Clourt of Appeal, and his only
comment is that the delay of the Iitness in coming forvard
considerably weakened the value of his evidence. It was
denied by the accused in evidence that he ever possessed a
Trolled geold watch. There is f;rtner evidence in one of ihn
arfidavitg_nov filed that a man named Connolly had sold to the

accused a stainless steel wrist watch some five years ago.
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This stainless steel watch was regularly worn by the accused.
The matters deposed to In these affidavits, and kne original
weakness of Eggleton's evidence, must, in my view, create a
doubt in regard to thls evidence. It would seem to me tnat
Eggleton was mistaken. I think this doubtful evidence would
not have influenced the jury in its decision.

(3) The next complaint in the peéition is in regard
to the cartridge case found in the Crewe garden on the £7th
October 1970, more than four months after the tragedy. This
evidence 1s lmportant, in that the ballistlc experts have’
identified the cartridge case, from the mark of ihe_striking
pin and other marks, as having been fired by the rifle of the
accused. . I

The effect of the affidavit is tnat the flower bed
where the cartridge case was found had been previously and
thoroughly searched and sieved by policelofficers, one Graham
Robert Hewson &ssisting them. It is noﬁFSusgested that as
the flower bed had been previously éeafched, the cértridge
case must have been placed in thé garden after the first hnd
second searches of the police. The‘accused when quegtianed
in regard to this cartridge case said thatlsomeona was framing
him. Tﬁe’evidence 1s that the carﬁridée case was found some

six inches below the surface of the ground. Apart from the

- evldence of the accused anﬁ tne affidavit now filled by cne

Graham Robert Hewson, whb(assisteq in tﬂe first search, the
evidence gilven at the trial cannot in my viei_be_attacked.

From a perusal of all the evidénce with regard to the
cartridge caée I think it is a ressonable inference that the
cartridge case had béen overlooked in the éarlier Searches.

In my opinilon the evidence of the ballistic officer in regard
to marks on the cartridge case definitely identifies it as
having been fired by the:rifle of the accused. IThe accused

has stated that as far as His knowledge is concerned his rifle



had been in his possession at all the relevant times.
It would seem that it would be impossible for any third
person to procure the accused's rifle, fire & bullet, and
return the rifle to the accused's home, without his knowledge.
The evidence In regard to the cartridge shell was
fully discussed by Mr. Justice Henry in his summing-up at pp.
22 et seq. He prefaces his remarks by emphaslsing that this
spent shell and the finding of 1t 1is of the utmost importance
in the consideration of the case by the jury. He poses thne
questions "Was 1t fired by the accused's rifle?" "Was it fired
at the Crewes' home on the night of the tragedy?f and "Who
fired 1ton, He suggests in effect that the evidence of two
sclentlsts, Dr. Nelson and Mr. Shanahan, was definlite, and
no expert evidence was called to the contrary, but it was
still a matter for the Jjury to say whether they saccepted the
evidence of the seclentists. T will refer again to this
evidence when considering the evidence identifying the bullets
found in the brains of both the deceased persons as having been

fired by the accused's rifle by whoever the murderer might be.

The second petitlon to His Excellency in Council

containsg very little new. It states that 1t 1s in the interests

.of Jjustice that a new trial be granted, and that the circumstan-

tial evidence given at the trlal was not of surficient welght.
The only other matter to which reference is made 1s an allegatiocn
that all the .28 rifles in the Pukekewa district were not
examined by the police (on what information this is based is not
shown), and that the woman seen at the Crewe home on the Friday
subseguent to the homicides was not Mrs. Thomas. This may well
be so, but the evidence for the Crown does not identify this

person-as belng Mrs. Thomas.

Tha third petition has been presented by one Stephen
James Bird, who describes himself as a New Zezland citizen

resident in Manakau -Clty Auckland. The grounds on whicn
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thils petition is based are Qery.diffiqﬁit to foilﬁu:
He complains that in his opinion‘a'degree of selective
evidence was put forward by the prosgcutinn, and. had full
facts been pregented to the Court the jury Iould have reached
an alternative conclusion. One, of the: items of ﬁselective
evidence" 1s in regard to the recovery of a car axle rrom the
Waikato River. The evidence at the hearing in regard tnareto~
claimed that when the body of Barvey Crewe was discovered in :
the river it was attached by wires to a weight which-
subsequsntly provéd Eo be a. carvdile. : ‘The petifioner maintains
that although the caf &xle was found in proximity to the body of .
Harvey Crewe 1t was not. attached, and in ef{ect 1t was a mere,
coincidence that the body and the car axle ware rouna in close
proxtmity. Later I will ‘have to consider all the evidence in
connaction with the car axle. : '
Furthermoré, the evidence of Degaétive'lnspector Hutton
1ls attacked, and tnelpetitloner goes as far a§'alléging that the A
Detective Inspector had ccmmiﬁted perjury. ng'giso’érlﬁiciﬁeé
the evidence of other pdlicé-o;ticérs in'CQQFectign'witn the
finding of the body and.the axle.' - A a5 LR
The petitioner also ahallang&s the evidenca, bo whien
I will later refer,- of the finding of the cartri@gt snell £he
Crewe property on the 27tn Dct:ol:wer,f and the pol;ca cvidence as

to the position in tne house from which tne shaotings took place.

il
,'.

Before considering the peti&ibns an¢ tne aoplicatibn

for a further. trial 1t 13 necessary to Qiscdss the prinedples

in respect of which the Court. of" Appeal} ‘om, & referance back by
tne Governor in Louncil will coniider ‘the adnission ef furtner

evidence and review the earlinr probeedings Thisﬁis important

in the Qresent case, because pne Summing—up of tna t2tal Judge

has already -been conaidsred by the Court of Apppal, and tne
Court of Appeal.has. most caretully analyseﬂ all the eVideneé.r

e
f . . m " r
-
3
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The appeal to theléqurt of Appeal.uas based on three
grounds ;-

That there was a miscarriage of justice in that:

(a) the learned Judge presiding:at the trial failled
to put the defence of the appellant adequately
to the jury :

{b) the learned Judge failed to direct the Jury
correctly on the standard of proof to be applied
to circumsténtiél evidence

{c) the learned Judge was vrong_in ruling that the
evidence of one Kenneth.James Newton was
inadmissible. i

The Court of‘Aﬁpeal dismiésed the appeal’-of Thomas
on all three grounds.

In regard to the first_grdund of failure to ﬁut the
defence adequately to the jury, in thg Judgment of North Pl
there is a review of the effect of the whole of the evidence
given at the trial, in some detall, and the Court has held

that there has been no mlscarriage of justice.

in In re O'Connor v, Aitken (1953) N.Z.L.R. 776,

where a petitlon for a new trial was considered%by the Court
of Appesl, the judgment of the Court Hﬁs delivered by Cooke J.
Previously, an .order had been made for tne'exam;nation of. _
additional witnesSes,'andlthis evidemce, taken before a
Magistrate, was before the Court of Appeal. In the Judgment
Cooke J. says at p. 783, referring to a decision in New South
Wales under a provision similar to s. 408(a) of the New

Zealand Act:-
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"It was there held, followlng several other
decisions that were referred to, that the
fact that an appellant had exer¢ised his
ordinary right of appeal did not prevent the
Court of Criminal Appeal from belng invested
with Jurisdiction to deal with the case on a
general reference .... with regard to para.(a)
of s. 17 of the New Zealand statute.?

learned Judge says:-~

"The principle that was applied in R. v. Calandar
(1947) N.Z2.L.R.~€90, nemely, that fresh evidence
canhot be a ground for a new trial unless there
would otherwise be a miscarriage of justlice,
appears to us to be applieable to such cases.®

Again later Cooke J. says:-

"There may for instance be cases in which the
fresh evidence will appear to tne Court to be
so susplclious and unreliable that it should

be wholly rejected, and in other cases the
hearing of the fresh evidence will often be
such that it will fall short of showing that
the refusal of a new trial would cause a
miscarrisge of justice .... The power should
be exercised only with great caution.®

The matter was further considered by the Court of

Appeal in R. v. Morgan (19635 N.Z.L.R. B93. In reference

to s. 406 of the Crimes Act North J., dellvering the judgment

of the Court says:-

"It will be observed that this section may be
invoked whether or not the person concerned has
already appealed against hileg conviction or

.sentence, and that there may elther be a

general reference under subs.(a) or a particular
and limited reference under subs.(b). So far as
subs.{a) 1s concerned we think we should state-
that in our opinion the. Court will be greatly
assisted by being given infermation in each case

of the conslderations whieh have caused the )
Executive Council to refer the hatter once again
generally to the Court.’of Appeal .... It seems
unlikely that in a case In which there has already
been an appeal which has been disposed of on the
merits, the Court would regard itself as being
obliged to readjudicate upon any ground of appeal
that has already been heard and ‘dlsposed of, unless
some new matteér had come to light which made a
consideration of the ground necessary or desirable.”

Later it 1s sald:-

"Where upon a reference sguant to s. 406 an
application 1s made to the Court to receive fresh
evidence, it should be recognised that the Court
may not feel Jjustified in acting upon the well-.
established and wise rule of practice that it

will not receive fresh evidence unless it is shown
that that evidence could not have been produced at
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the trial, or that some point which could not
have been foreseen arose at the trlal.upon

which the evidence was materlal ....  The Court
is therefore placed in a position of ‘some ‘delicacy
for it is clearly undesirable to.encourage astute
criminals dishcnestly to. by-pass the Court after
the conviction In the hope that fresh evidence,
genuine or otherwlse, might be got before the Court
as a result of a petition and a,reference of the
matter to the Court.m™ )

Later it 1s said, regardihg the manner in which ‘the Court
snould look at new evidenco!- wl g

"The governing prlnciple was-we think ciearly
stated by the English Court of Criminal Appeal,
namely, that the Court should apply the same -
test as has been laid down in considering whethar
the proviso to s. 385(1) of the Crimes Act 1961
should be applied, viz, whether we are satisfied
that no reasconable jury properly directed through-
out would, or could, now come to ani otner
cqnclusion than- that to which the first Jury did -’
come, and acnordingly that no miscarriage iof”
. Justice has actually occurred ne

In the present case, as I have already satd, thée case
for the prosecution 1s .almost entirely based oﬂ-cifcumstantial-
evlidence. It isltc‘my mind 4nc0ﬁtgstable that Harvey Crewe
and Mrs. Crewe were murdered 5y some person at the outset

s

unknown. There was-a suggestion in the final address on.
beha1f of the accused that the case- mi;nt be one of murder\and "
sulcide. There 1s not a tittle: of evidence to support “this .
submission The Court of Appe31 stated that they | ware
surprised that counsel for the defence thought-it Horth while
to make this suggestion, which the Court thought wculd ba
immediately rejected by the jury. No proper foundation hed
been lald for this suggestion.'; ?he patnologist ugs not asked
whether the tillet in Jéanette.Lrewe's head could haye been E
self—iﬂflicted. Mrs. Crewé's father-was not gquesticned on the
matter,.ahd_the Court of Appeal: held that ;ﬁare uas.no 5ubstanée
in this complaint.. ¥ i

. I should also stﬁte at this jﬁncfure that fnare was
no evidence of any motive laading to tne hilling of, the” hasband

J

and wife. - The Court of Appaal considered the significanca of

"the absence of adequate motive. The-bon:t statea that it was

L
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guite clear that proof of a motive for murder 1s not a
necessary part of the proof that the Crown 1s required

to produce to support a conviction, but while that is

so, 1t cannot be doubted that the existence of an adeguate
motive 1s a relevant circumstance, and if the evidence is
sufficiently strong may be used as part of the circumstantial
evidence that the accused was the person responsible for the
crime. In his summing-up the trial Judge spoke of an earlier
romantic interest that tne accused had in Jeznette Demler, as
she then was. He stated that the Jjury might think that that
had gone intc the background, and might be of little importance.
He also referred to a suggestion that the accused might have
been Jealous of the fact that Mrs. Crewe was & wealthy girl,
and thaf she and her husband enjoyed a degree of prosperity
denled to the accused ‘and his wife. Agaln he said that for
want of a better term he would call this early background.-

The Court of Appeal considered that the . trial Judge had puththe
matter in the proper perspective, and that there wére no grounds
for concluding that the jury were in any way mlsled as tq@;pe-
significance of a positive motive for the crimes. I would
agree tha; the scanty evidence or suggestions cannot lead to
any finding of a positive motive.

I therefore proceed to consider the matters -of
circumstantial evidence which were referred to, presumabl§ by
counsel in their final addresées, and by the trial Juage'ia hils
sunning-~up.

There had been certain discusslon as to where Harvey
Urewe was sitting when neluas shot, 2nd the position from which
this shotl was fired. The evidence of the pathologilst ﬁnoved
that Harvey Crewe was taken completely. unaware, énd was kllled
while he was sitting 1n his chair. One suggestlion was that
the intruderfired the rifle through the louvre windows of the

room where the two deceased persons were obviously shot, or:

alternatively that the shots were fired after tne intruder had
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entered the kitchen. As the Court of Appeal said, ané

1t was accepted that Harvey Crewe was killed while sitting
in his chailr it was not of vital importance whether he was
shot from outside the house, or that the intruder had
entereqltne kitchen. I would incline to the view that the
shot which killed Harvey Crewe was fired from the kitchen,
but In my view the pesition from which the rifle was fired

is iomaterial.

I now propose to consider the varicusg pleces of
clrcumstantial evidence relied on by the prosecution.
(1) It was coméon grouna that many years before
there had been a friendship between Mrs. Crewe ;nd tne
accused. Mrs. Crewe went on. a visit to Engl&nd.at the
beginning of 1961, returning to New Zealand towards the end
of 1962. Before leaving for England she was on friend?.‘.y
terms wlth the accused, who showed an affectioﬂlfor her, tut
this friendship did not develdp in any way. The friendship
was not to any extent reciprocated by Mrs. Qréwe: ZEust prior
to Mrs. Crewe leaving for Englqad tné'accused ggve her a
.present of & writing case. This wa’s acknowladge& by Mrs. Crewe.
On her return from England the accused gave to her a brﬁsp and
comb set;.. It appears that no use was ever made bylﬁfs. Crewe
of this set. It was placed in a wardrobe in a sparg_bedfcom
by Mrs. Crewe. still wrapped up, although it ﬁould agpear'that
the wrapping had been opened but replaced. It Qppﬂﬁ;s that
in thls spare bedroom a bedspread, which was ultiéﬁtéiy fouﬁd
with*Harvey Crewe's body, was usually ke%fﬂ .Ifhe suggestion
of the prosecution was that the.murderer had been 1nhthe spare”
room, had taken the bedspread from the bed, and that in searching
for suitable wrappings he had opened the wardrobe doﬁf and had
recognised the present hé had given Nrs.Crewe many. years baroré,
The accused, on the 13th Océﬁber,'when he was

questioned by the pollce iIn regard to his friendghip -of many years
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before with Mrs.‘crewe, had admitted giving the brusn_and
comb set to Mrs. Crewe, and had stated, when he was asked
whether he knew 1f Jeanette Crewe had used the brusn and
comb set that he had given her, that he dldn't kriow.

"It could still be wrapped ﬁp,for 2ll he knew".

The brush and comb set were found by the police in
the room from which the blanket or bcdspread had been taken.
The Jury were asked to infer that when the accused went into
the spare bedroom to obtain some wrappings for the bodies he
looked into the wardrobe, saﬁlthe brush and comb set wrapped
up, and this was the origlin of his statement that it could still
be wrapped up for all he knew. This was réfe;red to'by the
triaX Jﬁdge, who said it might lead to an inference tnat’fne
killer went into the spare room to get the blanket, 1t might
polnt to the accused's knowledge of this unusual-happening,ltne
keeping of the gift 1n this wrapped state, and it points to his

presence in the bedroom, enabling him to make the remark he did.

(2) After the body of Mrs. Crewe wéslfound on the
18th August, an examination of the body was madé by tie
pathologist Dr. Cairns. The pathologist formed the opinion that
serious injuries to her face and neck were caused before death,
and that some of the injuries on the fﬁce and neck m;ght well
nave been caused after death. He found the cause of ﬁef death
to be a bullet wound in her head. Dr. Cairns recovered the
bullet, and handed it to the police. The bullet had beem fired
from a .22 rifle, and the police ﬁroceeded to collect rifles
of this callbre from residents in the district. Sixty—fcur'
rifles were obtained by thé,pblice, and were submitted to
experts for examination. The ballistic experts formed, the
conclusion that the markings on ‘the bulle;.extracted from the
head of Mrs. Crewe conformed with the rifling of only two of
the 64 firearms submitted to them. The pollce asked %he

accused to hand to them any .28 cartiridges in-his possesslon.
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The accused handed to the police a number of cartridges.

The bullet found in Mrs. Crewe's brain was of an old
manufacture. It was marked with a figure 8. A representative
of the manufacturing company stated that it was old ammunition,
and had not been manufactured since 1962. The bullets handed
to the pollce by the accused were of a leter manufacture, but
in a search of the accused's premises the police found a
simllar No. 8 cartridge of the early manufacture in a box
containing a number of nuts and bolts. The expert evidence
in effect decldes that the shooting was done with the accused's
rifle, that the cartridges used were of tnls old manufacture,
and another cartridge of this old manufacture was found Ln-the
possession of the accused. This 1s strong evidence from
which an inference might be draén that the accused's rifle,
which the accused stated had never been out of his possession
or out of his house, was the lethal weapon, and an.infer&ncek
can be dfawn that the rifle was fired by him. When guestloned
the accused could give nc explanation, but sald that to his
knowledge over the relevant perlod tne riflé had never been

out of hls house. He sald something_té tne‘effect that 1if
the police sald the shots had been fired from his rifle that

must be so, but he didn't do it.

(3) The body of Mrs. Crewe was found in the Walkato
river on the 18th August. The bedy of the hushand was also
found 1n the Waikato river on the 16th September, some miles
above where Mrs. Crewe's body was found. Until Mrs. Crewe's
body was found Dr. Calrns the pathologist, from the pools of
bloocd in the room, and the fact that knitting was found on the
spot where it would appear that Mrs. Crewe was sitting, and a
knitting needle found on the floor, and the fact that some
stitches had been dropped in the knitting, éonsidered that
Mrs. Crewe had been knocked senseless, had been attacked with
a heavy blunt weapon, or had been stabbed. Until ‘the body
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was found there had been nothing to indicate'thatitnejtwo
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deceased .had been killed by rifle sﬁcth.ll In the initiél
stdges the pelice had:segrched the house; tne. garden, and

the surroundings, to ascertain A any’weapon could be fdund.
Nothing was found. After the finding of the husband's bcdy,_
and - the pathologist reporting that he also had been killed By .,

& shot from a .22 rifle, and - the recovery by tna patnolcgist

of a bullet from his br&in the._ police proceeded to conduct

ancther search with the object of findlng fhe shall vhlch ucqu”'

have been’ejected from the rifle befors the second snct " This
was a search, it would seem to me. ffom the evidence, more
extensive tnan the crigin&l search. Therc S ocnside;abie
evidence.as to the place from wnich.the husbanc was shot. . "It
may have been through an open louvre viqdov in tne Living TOOMm,
or it may have been from the kitchen. I dc nct think thab ‘the
position ﬂrcm which the rifle was fired ia vital. Be that as
it may, in Dctcber a third detalled asearcn cf tna area wqa

uncertaken, and in the course of sieving the eartn in & bed

¥

. near the fence separating the house area Irom tne T&rm,ga Spent

22 c&rtridge case was found in =a chition consistent uatn ibs

eJection when reloading a rejactcr rifld near the louvre windai._

This cartridgc case was sent %0 a ballistic expert wnc gave

the opinion, after a microscopic examination” tnat it uﬂs from
%

the accused's rifle. The cartridge shell under microd&apic

examinaticn bore marks in relation to the Tlring pin, thb
bresch lock and tne ejector which cculd have comg only from
the accusad's rifle. . Nc evidence Was called b? the defence .
to question tnis opinicn of the béllistic exgtrt., ™ f‘”

L .y %
v . e A
&

(4) ‘When, the, nuaband's body u;s discovexed in the

&
Waikato river it appeared it Had not earlier tisen to the

%

.surface .on acccunt of some Height.attacbe& to the %ody.' 'Iha

deceased’s body had been tled to som, mtgj_u by ;,m-es. Durmg
the endeavcur tc remove the body from'the‘}i?er scmg*cf tns

%
e

g
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uiriﬁg broke. The police then searched fne bed of the river
at the same spot, and recovered ; trailer axle. .There was
no wiring on the trailer axle, it the axle showed marks
leading to the belief that 1t had been attached to somefhing
by wire. :

The pollice next proceedid‘toﬁmake exhauétive
enquiries as to the ownership or posée§sicn of %he “axle:
Information was obtained that the axléimqﬁt‘hgve'been portion
of an .old Nash car. Some early ownerﬁ were traced, and
finally enguiries were made from an eﬁgineef,'a Mr. gasmussen.
He gave evidence that a trailer had beén handed to him for
repalr some years‘befora, by the father of the accused. The
axle of the trailler was replaced with another axle by Mr.
Rasmussen. He gave evidence that he had no doubt. whitever
that the axle produced at the trial, which was the axle found .
in the river, was the one he had'rahoved‘from the trailer of the
accused's fafher. The discarded axle, together with other
parts of the axle assembly, had béén taken away from Mr.
Rasmussem by a person sent by Mr. Tnémas Seniog;;0 cqliect
the trafler. An'inténsiﬁe searcﬁ'bf tné-accused'gftarm was
then made, and in variouﬁ partpldt Ehe farm other parts oflthé
discarded axle were found, and vere identifia&bﬁy Mr. Hasmussen-
as having eome from the trai]:er of the accused's fa.t':ner. ] H:il'e
had been found around the bodi;s of Both Mr. and M#s. Crewe."
Wire was found on the accusedt!s farm, in the opinion.-ef an éxpert
simllar in metal constituents and in gauge to the wiﬁé which had
been wrapped around the body dflﬁarvey Crewe. The wire around
the bod§ of Mrs. Crewe was leas.apcurateiy identified. fhe
facts relating to the axle and the wire seem tb me ?ery potent
evidence fo connect the accused with the tragedies.

The defence quériéd the evidence as to the axle ever
having been attached to the body, as the police alleged. “’It was:
obvious that in the loné period'bétween the tragedy and the

finding of the body, the body must have been weighted in some
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way. It would.be an extraordinafy.coincidence that the axle
shéuld bg found in the exact spot below where the body was
roun&, if they had nbt been cénnected. This ls very strong
cifcumstént;al evidence ﬁhat_the person who had possession
of the axle, and had depogiped i1t in the river wired to the
body, could not have been ény person other than the petrson
who shot Mr. and Mrs. Crewe. Despite the accused!'s denials,

he was unable to give any explanation as to how or by whom'

the axle was removed,frbm his farm, and why it had not been

-left in the area in which the other parts of the axle agsembly

were found. i Yo Ty

(5) “I_would refer again to the evidence of Eggleton.
It seems to me likely thét counsel for the defence were caught
by éurjrisa when the evidence of';nis witpess was glven at the
trial. I do not knoﬁ.;héthér the €rown had advised counsel

for the defenge of this evidence wbefore tnis wltnéss. was called.

. No rererence was made to the ewidence in regard to tha- vatch

1
by Heary J. 1in his comprenensive Qumming—up, which meticulously

covered the facts 1n every other matter given in evidence.

It mould seem;to ae ﬂhatiin their final addresses ngithar*counsel

for the Crown nor counsel for tne defence wade reference te ‘the

evidence in régqrd to the Qgtgh; otherwise the trial Jaagb would
havé'coﬁmenﬁad on £t. The e?iﬁence of Eggleton is conaidered

in the judgment of the President 6f the Court of Appeal, who
expressed the opinjon that the delay of Eggleton in céﬁiﬁg

forward conslderably weaken&d %ﬁe value of his evidence. I

would go further and take the.view that Eggleton was mistaken.

(6) There are a number of other 1ltems of less

;mportance in tha evidence. I have referred to tne remarss cf
i

the accused when it was suggested to nim ‘that tne two deceased
had beem killed by bullets f:bm his rifle. I have referred to

tne finding of the brush and comb set given'by the accused to

5 -
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Hrs. Crewg some years before, and the accused's remarks abouf.

e 5 tnatlas far as he knew 1t was still wfapped. The Bed-

spread whicﬁ evidence shows was kept in the spare room, in the
wardrobe of which the accused's gift was found, was recovered

by the pelice when the body of Harvey Crewe was recovered from

the Wadkato river, 'and it appeared tnat this’ bEdSperd had

been bound round the body of Harvey Crewe by wire. Whoever
flredlthe fatal shqts and removed the bodies to the river must

havécﬁrocﬁréd the bedspread from the spare bedroom, This

Bvidence.doeé not really asaist, except In considering the

remark“qf,thg‘adcused in regard to the wrapping of tne brush

-and.comb set in the wardrobe in the.same room. The.némark may

on the one Eand lmplicate the dccused, but'on the other hand
it mignt have been a casual remark that does not carry the

matter any further.

The 'next matter that should be considered is tha

' defence put forward at the trial, and tna statements made by

"the accused ‘ RTINS o ,-1 : ;‘”

JHAD

o
It. appears that tne aecuseﬂ, along with nuﬁﬁ&r of

N

'othqr _people in the neighbourhood, was, intervialed by “he

polige within a short tima of when the tragedy had been

-dlscovered, and a- considerable tim&-before the bodies were found.

The accused had no Information to give tne pelice. Rererenca

'hae been made to the fact that although up to 200 people

'&ssisted in the general search after the tragedy was discovered,

Thomas gave no asslstance, and did not take part This Qay or

' may not be significant. He explains it by the fact tnlt he

was particularly ‘busy on his farm and could not assist - Later,
when the axle was -féund, nnd the police vere endaavouring to
establish the identity of tbe oinar ot the axle, a considerable

amount of publicity ups given. i The accused saw tnia publicixy,

' and recognised that the axle was similar to tne one his father

had had on"a trailer at one time, bpt did not give any informatiaon
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to the police. - He explalns that he did not do so because
he thought his father would give the informatiocn. He
certainly gave no help to the police in regard to tne axle.

After the police had obtalned further information
Thomas was interviewed on two dates, the 15th October 1870
and the 25th QOctober 1870. On the former occcaslon he
acknowledged his earlier friendship with Mrs.Crewe from 1860
onwards until she went overseas. He acknowledged that he
had written to her twice while she was overseas, and had glven
her tne writing compendium at the time of her departure, and
the brush and comb set after her return, 1t appears the
following Christmas. After her return he also telephoned her
and went to her father'slhoﬁsg'to see her. She told him she
nad another boy frilend, and dih-not want to éo out with Thomas.
Lfter Mrs. Crewe was marrled the accused admitted speaking to
her at variocus times when she was alone in Tuakau. He never
spoke to her when she was in the company of her husband. In
the earlier statement he stgted that there was no trailer on.
the farm left there by his fatner, and although he could recall
the trailer his father had had he did not know what had happened
to it, He was ano{m the axle by the police, snd said he had
not seen 1t before.. He refer;ed to the night of the 17tnh Jgne
and sald that he was ét home with his wife and his cousin Peter
Thomas, and he was attending alsiék cow which calved around € p}m.
that same night. He admitted the ownership of the .22 rifle
which had been testéfiréd.by the police, and which he then-hﬁd
tack at howe. . Hb denied all Lmowled_.g-e of the killing of Mrs.
Crewe or her husband .

He was further interviewed on the .25th October and
was duly warned. Ha spoke of hié-earlier friendship with Mrs.
Crewe, and the brush and comb set which he had taken to her as
a Cﬁristm&s presen£ after nér return'from.England. Be was

questioned 1n regard to his wovements the nlght of the rate-
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payers' meeting on the 17th June. He spoke of his being
cccupled that evening attending to the sick COW.

It is clear from his statement thaf soonlafter he
heard that Mr. and Mrs. Crewe were missing, he, his wife and
his cousin discussed what they were doing that night, and it
was Eheh he recalled that they were at home attending to .the sick
cow. It appears from the statements, and later from his
evidence,.tnaé all three agreed that the 17tﬁ Juné was the nilght
they were attending to tne sick cow, but it mignt be inferred
that the wife and the cousin agreed only éfter the accused had
made the,suggestlon, Ha.aiso said that thne difficulty with the
cow'0ccurred on the night’ of the ratepayers' meeting, and made
it too late for him to go to the meeting. He was shown the
axle which had been found with Crewe's body, together with the
two sfuﬁ axles found by tne police on his farm tip, and part
of tne same assembly. He said that he could not recall any of
tnese artlcles being on his f&rm, and could not explain how the
axle came toc be found with Greue s body_l After examination,
ne agreed that the axle seomed to havq_cgme from his fatner's
trailer. He stated ‘that he was aluost certaim that his .22
rifle could not have beenu£aken out bf'his ﬁousa without him
knouing, and that he dig not land it to anyone about that time.
He remembared using .the rifle to shoot a sick cow about two
weeks after the Crawes_jent H%ﬁsing, and that about a month before
thé-}tatemen; he useéd the rifle to ahoqt a blind dog, and at times
to sﬁbot_rabbiﬁs. He said his_vifﬁ.did'noﬁ shoot, and his cousin
haq never used.the,rifie to his kno#lque. He suggestqd)that
soheona mist hive come #o nis fgr; and taken the viré.anq axle.
He could not explain the fact thdtione bullet similar to the No.8
bullets tnat had béén found in the bodies had ﬁé@nlfound on. his
farm, altnough he was aware that amminition did have numbers
stamped on the bullets. K 4715 i

' On an earlienr occasion he was told by Detective Sergeant
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Parkes that the police were satisfled tnat it was his rifle
that killed Harvey and Jeanette Crewe, and he was asked for

an explanation. His reply was "If yoﬁ say it was my rifle,
1t must have been, but I didn't do it". He was later
questioned about the axle, the cartridge case and the copper
wire,'and was asked for-én explanation why ald these tnings
had been traced to his farm. His reply was "I have been
fraﬁed“. He added "Somebody must have known I was writing to
Jeanette, somebody like Derek Booth Qﬁo vaslthen going uitﬁ
Heather. I can think of no other reason”. He.ﬁas asked "How
did they get possession of your gun?® He replied "Someb&dy
must have cased the farm thé weekend before™. He ias asked
if he had loaned the rifle to anyone, snd ¥o sald that &s far
as he knew 1t was in his house on the. 1?tn Tane.

On the £1st October a Detecnive Keith sald he was
searching the garage on the aocused’s farm, and he noticed that
the accused and his wife Hére'having a conyersation just'outside
the garage. Theidetective said that he #atchad fﬁEm £hfough
crack holes in the garage ﬁall, aﬁd that hé heard Mrs. Thomas
say gomething to the accused but what she’ said he did not hear
The detective clalmed tnat he heard the accused reply to his
wife "If they tnink I am guilty I am, and that is thath.. At
the interview w;th the police on the 25th Ocﬁbber he was'told.
that a pair of overalls found in the boot of ‘his car had blood
on them. He replied that he did not remember any blood getting
on those overalls, and he used them to fix a pundture or other
repairs to the car when he was in good clotne:: Hehuas again
guestioned by tne police as to his failure to help the police
and local farmers with the search, and-egplained‘ahat he was
unable to spare the time. N ' -

The accused's evidence at the triai corresponded in
the main with the statements to the po%ice.- He gave lengthy
evideﬁce as to the cow having given biffn tq thé‘calf on the

17th June in tne evening, and he produced some Trecords which his
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wife kept of the dates of births of calvas from p#ﬁtioular
cows. He said that the discussion with his wife and
cousin ;s to what tney had been doing on the i?th June must
have beéh on the £%rd June, the night after the disappea:ancg‘
of the Crewes was first on T.V. When he was quest?oﬁed by
Detective Sergeant Hughes on the Bnd July (as Detective 3
Sergeant Hughes has given in evidence) he had been asked his ,
movements. between Hednesday'tne i7tnh and Mondﬁy £2nd, and he
told the Detective Sergeant that on the 17th Juna he was at
home. The Detective Sergaant sald’ in,evidence that the
accﬁsed suggested that he did not know wihy he knew that he had
been at hsme on this particular datg. The:acqpsed sta;ed '
further thét ne neverJheard the Detecfive Sergeané say that,
and that the Detective Sergaaﬂt had not asked him how he knew he
was at home on the 17th. _ Al

There was alsc ccnsidarable dlsagreement ﬁithrthe
evidence of Detective Parkes as to whether the accused had ‘
made reference t6 the trouble with the cow and dalving being
on the 17th June. The accused: U&s quastionad at’ length unetnar'
on a previous occasion he. had retarred tao tne ealving tranbla
being on theiTuesday nlght, ‘but He maLub&ined that 1t uﬁs '
definitely on tne Wednesday night. He denied the conversaiinn

with his wife as to guilt mcntioned by Detective Keitn, qu-siid'.

he had said nothing like tnat at all.l ;{y

The remainder of his evidence corresponds more or lass
with the statements he had aarlier made to the police

In regard to the axle and the wire shich»hnd come aff
his farm he stated that it léokgg as if sgmécnefﬁah éome on hih_
farm and he had been framed. He suggested fhat,itJGaéﬂonly--
a possibility, but it could have been that somecne had gat“his
rifle, the sxle, and the wire~fy9m tne rnrm.- He: tdmitted that
ne had told Inspector Hutton on the 1§a£ ;ﬁterview befqrq,h?.uas

arrested ‘that he knew he was sitfing on Técks abd:ha”vasﬁé goner.
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There was other evldence called for the defence
as to the previous good character of the accused. The wife
of the accused gave evidence to support what has been referred
to as the alibi as to the Wednesday evening,:when the killings
took place. She gave some detailed evidence as £0 the
records of ecalving which she had kept. It 1s unnecessary to
go into the detaills of this evidengé,'axcept to say that ' in
parts at least 1£ was somewhat confusing. Mrs. Thomas stated.
in answer to a question that she had no recolleét¥on of her
husband saying anything to the effect that "If tne?.tﬁink I aﬁ'
guilty I am, and that 1s that". She was unable to give the’
date of the conversation between her husband, herself and thg
cousin as to their movements on thé evening of the 17th June,
and she could not remember any details of thils convefsation.
She was closely questioned about the calving! record;, buh had
difficulty in explaining the matter, and T doubt if these
records taxe the matter any further, :

There was one discrepaney in regard: to the calviné
records, in that on one occasion she told aﬁgateétive that the
cow was destroyed two days after the caiving-_ It appears thnat
the cow was. destroyed on the 23rd J"Lme ‘I'his would make the
calving on the 215t June, and not the 17th as previously stated.
This may be important, or it may be a matter of confusion
during a long conversation. - qf" : o

J The only other evidence in reéafd to’tné_alleged
alibl is that-of a.slster-in-law, Mrs. Raﬁeﬁary Thomas. . She
stated that she finhally decilded "to 35'10 the ratepayers'! meeting.
at Pukekawa on the 17th June, and that she had Tung Mrs. Arthur
Thomas and asked her 1if she woﬁld like a-fige, as Mrs. Rosemary
Thomas was goling past the gate. She qtated‘thag Mrs. Thomas
did not accept, as they had ﬁoﬁ had their dinnér; and they
vere late because they were looking after a sick co;, It 1s

not clear as to the time of tnis télephone conversation.
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The evidence seems reasonably clear that the
tragedy occurred on the evening or night of Wednesday the
17th June. Several people were able to say that they
had seen Mr. or Mrs. Crewe on that day. The fact that Mr.
and Mrs. Crewe were missing was not discovered until the
afternoon of Monday the 23rd ;hen Mr. Demler went over to
the house after a stock agen£ had rung him to say no answer could
be obtained from the Crewes' telephone. 'Then he found the child
in her cot, in an agitated and dirty state, and later took her to
Mrs, Wiliis. The evldence of Dr. Fox, a chiid physiclian who aaﬁ
the ¢hild on the Wednesday,is strongly of the opinion that the
child could have been without food or drink for at the most
72 hours before she was handed to Mes. Willis.l Dr. Fox was
not cross-examined by counsel for the defence, and the defence
called no evidence to refute this opinionx It must, therefore,
in my view be accepted that this is correct, ;

There are two further enfirely unexplained pleces of
evidence. On the Friday following the trggedy a youth named '
Roddick'was feediné out' hay on a property 1mmediately hprass‘. :
the road from the Crewe broﬁarty._ Wnen doing this he states that
he noticed & car of a similar description to the Creweah'Bhn car;
outside the Crewe gate, and inside the (Qte he hbticed a woman
standing. His description of this woman dces not ccnfo?m with
the description of Mrs. Thomas, both in regard to height and in
regard to the colour of the hair. The police later held an
identification parade in which Mrs. Thbmas wés in the line-up,
but Roddick éou;d not identify any.jerson in the parade as
conforming with the woman he‘héd seen on tne'Crewe'éroperty.
4t about half past one on the next day,.Satgrd@y, a'Mg; and Mrs.
McConachle were driving past the Crewe farm eﬂ ?ouée to_a{
country football match. Mrs. McConachle, when passing the
Crewe property, noticed a small child Jjust outaide the door of

the house. All she could say in regard to thilg ‘wasithat the
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child was somewhat similar to the small Crewe child. At
the same time she noticed a light coloured car outside the
Crewe gate. The police have been entirely'uneEIe te trace -
the ownership of the cars respeetively described by Roddlck
and Mrs. McConachie, and have been unable to identify tne
woman on tne property. The only significance of this 1is
that.iflthe uncontradicted evidence of Dr. Fox ds accepted,‘
some person must have been on the property: and. given some
attention to the baby on the Thursday, Friday or Saturday.
Another_miner item that may be of help is tnef_some dirty

napkins were' found.by the pollce on their initilal search of .

* the préperty, lying on top of a refrigeretor; an unusual

positioh for anybody to deposit dirty napkins. The wihole of
these happenings remains a mystery. : : !

) In passing, I think I should refer to the evidence of
Peter Renton Thomas, a cousin of the accused, who during the
week liﬁed with Mr. and MPfs.. Thomas.. Peter Thomas is e}gnteen
Years of‘age, and ordinarily lives at Onewhepo with nis'pgrents,'t
but through the'ﬁeek he s;eeps at the Thomas:plece and doee-
outside‘work. He has given evlidence as %o ﬁne tip on-the
Thomas property,‘althongh he had been there only once some months-=
before the incidents with:'which ue are concerned but ﬁe never

notlicaed any axle on the farm.- He says that tne accused'a rifle

. was for some time kept in the room he oecupied and that after the

police i taken It ana’ ;eﬁer returned it, it was in the uash
house. He did not know of the rifletever having been gsed while
he wes_on the farm,'altheugh he knew that at;timesifhe-accueed
went out duck shooting,‘ang that he was not & bad shot. ,_He
stated that neithef Mr. no; Mrs. Thomas to 1"is knowledge were

out on the evening or night of tne trcgedy.- Apparently on the .
eveqing of Monday 23ré & neighbour telephonea the Thoémas household
and told them that Mr. and Mrs. Creie were missing. He said that

this matter was discussed in the'Tﬁomas_honeeholq feu times.‘

He thinks it was on the next night, which would bé tne thn June ;.
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there was a dlscussion about the_disappeerance; Hg‘1§'unabiea
to remember clearly; but he thinks this was the seoond i
discussion. He says tnis would be about a month.before the. -
police saw him, although he 1s not sure of the timef He tninks

that Mrs. Thomas cOmmenced tne discussion, by passing some "

remark as to what' they were doing tnat}nignt. He refers toc a

diseussion in regard to the sick'cev, and that the accused said
it was on that night that he had a sick cow in the shed, and
that it wes in calf or sometﬁing.. Peﬁer Thomas-is somewhat
vague as to the dhscussions in regard to uhat the Thomases wWere
doing on the particular night, but he seems to have, accepted
that the slck cow incident was on. the night or the tragedy
From reading this evidence o seems to ‘me tnat the cow-
incident was somewhat indefinite as far as,tngs witness is,
concerned, and Lhat‘hé acceptea Thomas's statement, whicn

seems to have been relterated et-cther diseussions,'tnat the
sickness of tne cOwW. Was on the Wednqsday night 13 vould ‘

nesitate to accept his evidence as to the vital date.

The Judgment of the leerned ?resident Mr.. Justice
North, in' the Court :of Appeal, carafully considers the vhole
of the evidence giVen at the trial, and T am wholly in agreem&nt
wlth the views he has expressod. : He considens fully the
submissions for the defence, which can be summarised that there

had seen a mlscarriage of justice, and dismisses, eftpr full

o~ &, 5 i

consideration,. this argument

I have carefully perusad the large body of eviaence

e

given at the trial, and I entirely agree thnt there has been

no mise&rriage of justice. Whihn gomeé minér matters of littl& o

o

importance may be somewhat vague,'it-seems to me clear that

the fatal bullets were fired by. Thom&s's rifle,«and tqnt therl
bullets recovered from the bodies were or the Ho g type,

unusu&l type, whilch has been out of manuracture for a considerable

period of time. One ¥No. 8 bullet vas subsequently Iound 1n the:

L# ; .: te)

o7 L

»
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garage of the accused. The cartridge shell found at a
later date, from marks made by tne firing pin and the
e Jector, corresponded with the same marks on test cartridges
fired by the sclentlists with Thomas's rifle. The traller
axle was identified as having come from the accused's farm.
The wiring on the bodies, both copper wire and galvanised wire,
corresponded with wire found by the police later on the
accused's. farm. The evidence in regard to the identity of
the copper wire is very c¢lear. The real matter at issue at
the trial was the identity of the murderer. This was entirely
a matter for the Jjury. The trial judge carefully in his summiné~
up emphasised that if on any matter there wds a reasonabie doubt
in the minds of tne jury as to the Inferences which they might
draw, the accused should have the benefit of that doubt and be
acquitted. The Jury were also referred to the defence evidence
as to an alibi, and the evidence that the accused did not leave
hls home that particular night. They were warned that even if
they were unable to accept thils evidence, but nevertheless it
raised a doubt in their minds, the aceused should be acquitted. I’
seems to me. that éonsidering the whole of the evidence at the tria
the jury was satisfied thgt there was no doubt as to the identity
of the accused as the murderer: This conclusion seems to be
fully warrented on the evidence ét the trial.

. At this stage the matter for consideration is whether

there is sufficient new evidence to warrant the matter belng

referred back to the Court of Appeal under s. 406 of tne Crimes

Act 1961. _

éonsidering first the_petition of Stephen James Bird,
it must be remembered that it is based on dlssatisfaction with
the verdlct on the evidence presented st the ftrial. It
complains that had full facts been presented to the Court, in
the opinion of the mtitioner 1€ would have caused the Jury to
reach an alternative conclusion. The only new evidence to

which it refers is that since the trizl new evidence has become
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known tce the petitioner which dlsputes that wire conmectilons
with the axle evér existed, but no indication is given from’
what person or personslthis evidence can be cobtained, or any,
details of it. It criticisés the evidaﬁce_bf_Inspector'ﬁutton
in a numbef of respects, but all“thpge matters were properly
placed before the jury at the trial. I,c;nnot, in respect of
the matter contained in tnis petition, deduce-any groundé

which would warrant & new trial.

Numerous portions of the evidence at the trial which
are criticlsed were all before'tne jury, but it does not seem
to me that the inferences from this evidence could not be
accepted. They were all matters for the Jury. These numarous
matters in contradiction ‘of evidence heard at the trial refer
simply to the petltioner's belief, and ﬁhese matters were fully
consldered by tne Court of Appeal. " There is no evid‘énce in
the petition to warrant the suggestion of the petitioner that

Inspector Hutton committed perjuryh

The second petdition, sigqu by approximately 24
persens, 1s bBased on the ground th{t'in the iﬂterestsvof Justice,
and in the interests 'of the. public, a new trié; shouldhbe grantéd,
and that new evidence 1s availaﬁle_iﬁ that some .22 rifles in
the district were not"exaﬁined'by-thé'police, that the woman seen
at the Crewe house on the Friday subseguent to the homicides was
not Mrs. Vivien Thomas, and that the gircumsfahtial evidence at
the trial was not of sufficlent weight. No details are given
in regard §o the .22 rifleg‘ééid‘not to have-ﬁeen examined by
the police: I do not think f?om thefevidence that it would be
accepted by -the jury that the ﬁ;qabﬁ s?qn on the prdperty uaﬁ

Mrs. Vivien Thomas. ~Rather, $he evidence was that 1t was not.

The third petition, of a ﬁr. Vesey and the father of
the accused, 1s forwarded on behalf of the Arthur Allan Thomas
Appeal Committee Incorporated. It refers to some of the evidence-

given at the trial, again as to the identity of the woman seen
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oni the farm by Roddick, without any suggestion as' to who this
person was. Attached:tnefé are some seven or more affidavits
refuting th? evidence of Mr. Lggleton, the Jeweller. I have
already criticised the evidencg of Eggleton, and I would very
much doubt after the summing-up of the trial Judge that ﬁﬁe
Jury accepted Eggletoqfs evidence in regard to the ldentdty
of the owner of the watch,

Attached to this petition is an affidavit by &
Mr. Hewson, a resident of Woodville, and a close friend of
Har%ey-Créwe anq his éife. Immediately after-it was dlscovered
that Mr. énd Mrs. Créwe were mlssing he arranged to go' to
fuckland and tnenﬁe to Pukekawa on the following day. He stayed-
with Mr. ﬁemler for aboﬁt & week, and then moved to tne Pukekohe
Hotel, where he stayed‘yith Mfé& Crewe Senlor and a2 cousin, Mr.
Turner. It was then arrapged that he would return to Woedville
and tneﬂ he would come, back to Pukekawa to manage.tha Crewe farm
until-a fabm menager could be appointed. He returned to Pukekawa
early iq Julf. He stayed about a mopth, and returned home,_but
again returned to Pukekawa wheﬁ Mrs. Crewe's body had been fouynd.
He assisted the police in & search of Ehé grounds of the Crewe -
farm ﬁouse._ He statgs that the search party examined the ground
around the;ﬁouse very thorougnly, including digging up the earth,
and puttingﬁeicavated earth through a sieve. He cqnqidérs from
the thoroughness of the ;earch that 1f a cartridge Qase‘héd been
in that‘g&r&en at that time 1t would not haVE‘escapeq=notide.
He apparently did not hear of the subseguent search until_érter
the trial} and after the trial he 'stated what he could say over

the télephone'to Mr. Temm. This evidence is somewhat negative.

» The Executive Cowncil is empowered to refer the matter
back to the Court of Appeal, and that Court can have aﬁy new
gvidence taken before s person whom the éourt 6f Appeal degigﬂates,
after suqh evldence has been tégen it is forwarded to the Court

of Appeal for consideration.  Considering this new evidence I'do

rnot think it takes the matter any further. It seems to me: that
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furtrer evlidence from Roddick that the uoman tne Crewe
property was not Mrs. Thomas 1s only in line vith the
evidence he gave at the trial. The trial Judge in his
summing—up put it to the jury that this person was unknown,
and tnat tne description given by Roddick did not correspond
wlth a -description of Mrs. Thomas. _

In regard to the new evidence as“tb the watch, I
fully agree that it completely refutes Mr. Eggléton's‘eviﬁence,
but again I do not think tnat Mr. Eggleton's evidence could
have been accepted by tne jury It would be put asdde. _

i mr. Hewson's arfidavit raises a dcubt whether the
cartridgé case was in. the garden from tne-time of the anooting%
This of course is an impontant matter, altnough it is clear

tnat it was fired by Thomas's Tifle. g It is difficult to accept
that some other person. obbarneq access to Thomas's rifle after
the first two searebes and before the third, and had "planted”
the cartrldge case in the Crewe garden.

From evidence at the trial it seems that in the earlyﬁ
stages‘and before the finding.of the - bpdy of Mrs. Crewe, a
search wgs-made of the Crewe %fopert? 1n2an'ehdea(6ur to find a
héavy blunt weapon or a stab weapon,. At this stagé tne police
and the pathologist, from the amount of blood;round 1n tbé Troom

1

where the tragedy took place, thought that s Ueapon of this .
n¢tu£e had been used. It seems that the surroundings ‘of the -
house were carefully examined, and  nothing was found.

A further search took. place aftgr the finding of Mrs.(
Crewe's body, and 1t having been round that she nad been Shott 1
" the head by a bullet from a .22 ;ir;pe_«n-more careful seargh then
took place, and Mr. Hawson vas’pfésent and assisted in the searéh,
the obJect being to find if pousible a ,22 calibre ahel;

There are two gardan plots beyween tng house: and tne
gate to tne farm paddocks. Aﬁte:aconsidering the whole of the .

evidence in regérd to this search it would aépe&?{tnat'tne garden

.bed alongslde the house was carefully searcﬁed,“but policé
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engaged in this search stated that the coneentration was on
the bed lmmediately adjacent to fhe house, where a thorough
search was made of the soll. In regard to the bed a short
distance away running alongside the fence separating the
garden from the paddocks the search was not so thorough. It
would seem generally thet in this bed plants were pulled- out
or disturbed to-make certain that there was no cartridge shell
under the leaves of the plants, tut that the soil of this bed was
not disturbed to any extent, except where plants were pulled oﬁt.
Mr, Hewson in his affidavit says thét the gardemsalong-
side the wall of the house, and along .the fénce lines of the
enclosure were ﬁoth thoroughly searched, and that tnis 1n§olved
removing all vegetation, and tneﬁ aigging up the earth to‘tﬁe
depth of the lengtn'of a spade's blade or more; and putting tne
excavated earth through a sieve:

. At the trial there was evidence given by varlious police
officers in contradiction of such digging and the exténtlaf the
search. Detective Sergeant Charles, one of tge pélice officers
engaged in the search on the Edth Uctober; states'that the soil
of the fence bed was loosened with the usé oft a fﬁoth—pronged hand
fork, by Detectlve Sergeant Parkes. Detective Sergéant Charles
searched the soil down to a depth of about 6 inches, and found the
.22 shell case. He says tne soil in the bed_&ésmféirlﬁ.damp,
but there were pieces of soil which he-described as hone dry. "
Detective Sergeant Charlés was not cross-examined to anf extent
as to the condition of this flower bed p?ior to tnls search.
Detective Sergeant Jaffries,.who at the oﬁtset of the investigatio
was delegated to the position of:ofggqér-in-cnarge of tne'scene-at
the Crewe house and the sectlon, states“that-in regérd to the
first search which then took place it was iimitﬁg-tq a visual
search,_andltnere was no soll search. After tge f{g@ing of Mrs.l
Crewe's body on the 17th August Detective Sé}gdant iaffrgeé

retufnad to the Crewe property and gconducted a search ‘An the house

¥
x
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for bullet marks of gny dead shells.- On- the folloétng'day,
with a party of three men, a sieve search of the garden area

immedlately surrounding the house was made. He states that

this was a garden on the left hand side of the holise sgainst a

" brick wall of the house. He states that plants were pullsd”

out, and soil dug to a spade's depth, and sifted. He states
that all the remaining gardens, including the garden along the
fence line (where sﬁbsequently the shell. was foundj were not
sleve searched, but plants were pul;ed out, and a_visual seé?hﬁ
made. He states later that the gar?en alongsid; the fence
was not sieve éearcned. In cross-examination he"again agsgrts
that the search'was a visnal Bearéh,.énd shrubs and pi@nt:;were

removed where necessary so that thé grouﬁ@ underneath coulde

~

be searched. He again asserts that the boundary bed was not: .
touched so far aa sifting was concerned. That was searched
visually. ' b

Other offlcers engaged at this time agree ‘withy
Detectlive Sergeant Jeffries that tne searcn.of the bad alongside
the fence was visual only. : t. | 2

The cartridge shell was not found until late in Octover.
As I have earlier Stdted the accused made st&;ements on the 2 _
15£n'October and on the 25tr October In the ' 1atter stgbewent
wnen belng que&tlonea in regard to the wire found im Earvey
Crewe's body, and the axlej; the accused stated thab someone

&

szt have come onto his farm and taken the wire and axle, and

I tnink on an earlier occaSion the accused told tne police tnat

he had been framed. )

, It seems that the suggestion of the accused being ;
framed included a suggestion at the trial that included in the
framing was the planting Ul.some unknown person of the cartridge

shell betwegn the August search .and tne;octobgr date when the -

- cartridge shell was found. The trial Judgs-in his suﬁmiﬁg;up

"discussed this suggestion, and'pdintégfout that this would entg}&




\

-35- {0;

a visit to Thomas's farm, a search for and the finding of a
spent shell to be planted by somebody, of whom the Court did
not know anything at all. He further sald "The shell will
not involve the accused unless the bullets found in the heads
of Jeanette and Harvey Crewe were No. 8, the same as his, and
had the same rifling mark as would be made by his rifle. How
would an unknown person know that his (accused's) rifle and
spent ammunition from his farm would give that result? Because
if the lead in the bodles did not match up with the lead found
or fired from sccused's rifle, then, of course, a spent shell
is of no value at all in implicating the accused, and thls is trne
sort of thing, I.suggest to you, you want to be on your guard
aboug when suggestions were made that this might have happened
and that might have happened. 8o it is only if his rifle, or a
rifle with a similar barrel and the same ammunlition with No. 8 on
1t is used, is it possitle for any other person to involvg the |
accused. I suggest that it 1s lmportant to you becéuse he says
'T have been framed. Somebody has cased the place' and claims
like that are made.” This is later slightly elaborated in the
summing-up.

The whole body of the evlidence at the trial negatives
Mr. Hewson's positive assertion that this garden (the bed running
along the fence) was stripped of vegetatlon, and then carefully
sieved In the few days after Jeanette's body was found. It 1s
also a matter of comment that Mr. Hewson's assertion was not made
until after the hearing in the Court of Appeal. The trilal extends
from the 16th February to the Znd Marcp. More than two months
intervened until the hearimg in the Court of Appeal on-the 4th,
5th and 6th May, and the judgment whilch was delivered on the 18th
June. It 1s clear that Mr. Hewson followed c;osely the happening
from the time when the disappearance of Mr. and Mrs. Crewe was
ascertained. He appears to have followed the course of the trial

in every respect. I cannot understend Mr. Hewson's silence,
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more especially in the pericd between the conviction of Thomas
and the commencement of the hearing in the Court of &ppeal,
and then his further delay in volunteering this information,
it would seem not until late September or early October.

Before concluding I should mention one minor matter,
At one stage when the accused said he had been framed he made
a suggestion that the person responsible for such framing
might have been Mrs. Crewe'!s brother-in-law Mr. Booth. I£
was established by the police that the brother-in-law In the
crucial perlod was living in Whangarel and that he had not.
been absent from Whangareli. This negatives the somewhat
vaegue suggestion of the accused.

I will now endeévour to summarise my conclusions.
There are three important matters in evidence wﬁich point
strongly te the identity of the accused as the murderer, and
in respect of which he has been unable to gilve anﬁ explanatlion
contrary to the evidence 1deﬁtifying him as the person
responsible.

In the first place the balllstic evidence identifies the
pullets found in the brains of the two victims as having been
fired by the accused's rifle. This is clegn from the identifi-
cation of the marks on the bullets as hévlné been fired by a
rifle, the rifling corresponding with the marks on the bullets.

In the second place, the axle vhich‘must have beeﬁ
qttached as a welght to Harvey Crewe's body came from the
accused's farm. :

In the third place the cartridge shell found in'the:‘
garden at the third searcﬂ is identifled as having been e jected
from the rifle of the accused. )

These matﬁers, as I have already stated, seem to me
to identify the murderer as the person who had at all times
possessed the rifle, who possessed No. 8 cartfidges, and who

had the axle on his farm, These three matters must have

satisfied the jury that the only 4nference beyond any reasonable
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doubt was that the accised was the gullty.-aggressor.
There are a number of other matter§ which, although not
conclusive, individually point in the same direction.

_ I have been handed some 1800 odd additional petitions.
It appears that s number of phpers in the Waikat6 printeq short -
forms of a petition to His Excellency the uovernérfceneral.
Persons who wlshed to support a new trial were endbled to fill
in the particulars in these short forms, and forward them to tre
Executive Council in support of the petitlons. I have beén
given access to these petitions. . I dannot';ind any real
reasons to support these patitions' exéept a considerabie
number place reliance on the new evidence which might be
avallable refuting the evidence of Eggleton, and the dlspute
as to. the cartridge case not having been discovered in the
earlier searches to which I have referred. In my view the
only new evidence which could be glven tc the Courts 1s the
evidence I have already considered in support of the petiﬁions,
namely the evidence n?gativing-the evidence bf‘Eggieﬁon,'tne
Jeweller at Pukekohe, and also the evidence of Mr. Hewson
disputing the evidence of the pﬁliee aé to the extent of tne 
searches. I have already dlscussed these matters.

* The conclusion I reach 1s-that the evidence before

‘the Jury was conclusive as to the identity of the person who

kilied the two unfortunatq_victlmb. i do nop-tning ?na;-gny
other verdict.would have Béeﬂ virranted and the 1ury.could not
have been left in any reasonable doubt as to tne identity of
the person who committed 'the ‘erime. .

In these circumstances I do not think tnat bﬂe
additional evidence could negative the view that vas taken by the

jury, or ecould in the event of a-ney tr;al or further consideration

by the Court of Appsal establish any reasonable doubt.

I regret that this report is of undue length, but 4t

seens to me that a complete analysis of the 305 pages of :the

evidence, the summing-up of the trial Judge, and the juagment of
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the Court of Appeal has been necessary. In my view, fxom the
legal aspect, no Further reference to the Court should be granted.

In my oplnion there has been no miséarriage of justice.

2. %] . /
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IN THE COURT OF APPZAL OF NE' ZEALAND

IN T MATTER of an Order in Counecll dated
at Wellington oan the 2tat day
of August 1972 purscuant to
Section 406 (a) of tha Crimes
Act 1961

AND

I} THE MATTER of an Application by
ARTHUR ALLAW THOMAS for lLeave
to Appeal azainat hie conviction
for wmurder,

Coram - ¥ild C.J,
McCarthy J.
Richmond J.
Counsel = Ryan for Applicant

Morric and DBaragwanath for Crown

February 5, 5, 7, 8 and 16, 1973

ilearding

Judgnent = Fzbruary 26 , 1973,

JUDGMENT OF THE COURT D:LIVERED BY McCARTHY J.

There has been somo public mluconcoption concerning
the nature of these proceedings, That makes it all the
more desirable that we ensure that it is plain what the
proceedinse are, what the task is which the Court has to
parform, and vhat are the principles which must gulde it
in performing tﬂgf task.

_ The matter comes before us pursuént to an arder
nade by His Excellency tho Governor-Genersl on the advice
of the Executive Councll, which refers to this Court for
examination the conviction of Arthur Allan Thomas on
indictment at the Suprems Court at Auckland on 2 March
1371 on two counts of murder, one of David Harvey Crewe
and the othor of lavid llarvey Crowe's wife, Jeanette
Lenors Crowe. Section 400 (a) o} the Crimes Act 1961

enables His Excelloency to do that, whether or not the



convicted person has earlier appesled 1n the usual way to
the Court of Appeal from his conviction., In fact, Thomas
had appealed to this Court.  That appeal was hoard by a
Court consisting of lorth P., Turner and Haslam JJ, in May
1971, It was dismissed on 18 June 1971 (19972 N.Z.L.R. 34).
It had been presented on grounds related exclusively to
allezed misdirections and errors of law sald to have heen
nada by the Judge who presided at the trial, The result
ol that appeal accordin ;ly has no bearing on the matters
now refarred to us, The present raeferral arises as a
result of representations later made tov the Governor-Goneral
in Council that since the trial further evidence had become
avallable which made a fresh consideration of the casu by a
jury degirable in the interests of justice, Those
repregsentations received due consideration and as a result
the referral which we are now concerned wlth was made by
Order in Counecil.

ilg emphaslse as stronjly as we can that the task of
this Court on a referral made by His Excellency under s.406
15 not to try ageln the convicted person and decide on his
suilt or 4nnocence, but to determine whether having regard
to the matters placed before it {(in this case fresh evideace)
the conviction should be set aside and & new trial of the
indictment ordered, Accordingly nothlng in this Jjudgment
should be read ac an expresslon of opinion by this Court
ags to the gutlt or innocence of Thomas, That question
muct be determined by a jury of an accused persoms fellow
citizens,

In order, however, to declde whether the conviction
should be set asids and a new trial of the indictment ordered
it was necessary for us to oxamlne all the evidence, koth
ola and new, To that end we have considered with care the
summary of the evidence led at the trial which 1s found in

the judsment of this Court on the appeal previously brought
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vy Thomas, a sumzary which counsel for the Crown and Thomas
have accepted in these present proceedinss as accurate and
sufficlent, Then, in thoce areas whers 1t seomed to us that
a more intensive engqulry as to what was said at the trial wvas
necessary, we turned to the rotes of evidence faken at the
trial. On 5, 6, 7 and 8 Fobruary we sat to hear tha parties,
peruscd the affidavits submitted on Thouas's behalf, heard
those deponents whon the Crown required called for croan-
oxamination by counsel for the Crown, and finally heard the
cvidence of a number of wltnesses whom tle Crown wichod to
call in rebuttal., Thon on 16 February, in order to
iavestizate a particular aspect in even greater depth, we
recollec a wltness who had piven ovidence on one of the
earlier days. He was examined by the Court and by counsel
for the Crown. Again the Crown was permitted to call
avidence in further robuttal, By these meanc we endeavouraed
to ensure that every evidentiary item which either the Crouwn
or Thomas wished to put before us was heard, and tested by
cross~examination whenever that was ncgessary.

Referrala by the Govormor-Gencral such as the one
we now have befere us are not made often, but there have
besn several in the past years, As 2 result the Court
has been able to formulate certaln principles to gulde it
in the discharge of 1ts duty on these occasions, and on
this question we refer in particular to the Judgment of
this Court in R, v, lorgan 1963 il.Z4,L.R. 593. In
accordance wlth these prineiples, our [irst task was to
consider to what extent the frash evidence tendered to us
was credible in the limited sense of belnz capable of belng
belleved by a Jury; in other words, we had to satisfy
ourselves that the evlidence was not such that it could be
zaid ¢f it that ne reasconable jury could belleve it, Some
of the cvidence we thoupht aot eredible, and accordingly

32t it to one side as having no value,
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As regards the remainder of the evidence the Court
was satisfied that it related to issuez of importance in
the case and that there was no special reason why 1t should
be excluded from our consideration, We therefore proceeded
with the most important part of our tasl, In accordance
#lth the established principles to which we have referred,
the Court will not order a new trial if it 1s satisfled
that no reasonable jury properly directed throughout would
or could in the light of &1l the evidence, that given at
the trial and that now submitted, come to any other concluaien
than that to which the first jury came, Unlese however the
Court 1s @o satisfiled then a new trial wlll be ordered.
After careful consilderation of the new evidence, not 1n
isolation but in 1ts place as part ¢of the totallty of the
avidence in the case, the Court finds itself unable to say
with the degree of confidence that such a serlous matter
as this requires that if the further evidence had been
before the Supreme Court at the trial no rcasonable Jjury
properly directed would or could in the 1light of all the
GVidenceAggge to any verdlect other than that of gullty,
That being oo, 1t follows that there must be a new trial,
Because that is the Court's view we have deliberately
refrained from giving any detalls of the evidence which we
have heard or expressing any opinlon ¢n the weight or lack
of welght of any particular part of it, Such matters are
for the jury at tho second trial, and 1t is essential in
our vliew that the jury schould be in a position to dlacharge
its duty of welghings the evidence and deciding the guilt or
inhocence of the accused completaly uninfluenced by any
expressions of opinion of this Court concerning the worth
of any identifiable part of tho testimony, and unaffected
by any public discussion in the newspapers or elaswhere
of what we have heard. It waa for this reason, too, that

the Court has during 1ts hearing of the referral prohiblted
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the publication of the names of witnesses or detalls of
thelr testimony in thils Court. That prohibition will
continue until our further order, It doee not apply to
publication of thie judgment nor to any evlidence given
by the same wltnesses on the new trial.

Three furthoer things need to be sald quite firmly.

Firat: The fact that a new trial has been ordered
does not mean that the jury should not have convicted at
the first trial, nor that for any other reason there was
e mlacarriage of justice., Indesd it has not besn urged
on Thomag's behalf that that jury was not entitled to
reach the verdiet that 1t did on the evidence before 1it,
The ruling of this Court is founded on the exdstence of
the new evidence and 1t is only because of that evidence
that the new triasl has been orderead,

Second:r It is now just over six months since the
Order in Council waz signed by His Excellency, This
Court has ever since been able and willing to hear this
appeal. The postponement of the hearing until this month
was reguested by the partles to enable the record to be
prepared and counsel to lnvestlgate the matters ralsed in
a proper way and then to prepars thelr submissions,

Third: Though the Court in the light of the history
and clrcumstances of the case saw flt to have the wiltnesseo
brought before 1t for examinatlicn, 1t does not follo“that
such a course will be taken iu other cases of refer;al
under 5.406 (a). Often it will be more satisfactory to
nave the examination of any witness, if that be necessary,
¢conducted before a Maglstrate, as was done in R, v, Morpan
(supra),

The order of the Court is that there will be a new
trial of the indictment. In the epecial clrcumstances of
this case the Court feels it should add that thils result 1s

ii accordancz with the opinlon of the majority of its members.

Vi AadGewtiny,



Appendix 19

C))

11 July 1973
Second Appeal - Court of Appeal Judgment



IN THE COURT OF APPEAL OF NEW ZEALAND

C.a. 48/73

ME QUEEN v, ARTHUR ALLAN [HOMAS

Coram: wild C.J.

McCarthy P+~
Richmond J.

leuring: 3 July 1973
Counsgel: K. Ryan for Appellant

D.5. Morris and 'I,D, Baraigwanath for Crown

Judgmant: 11 July 1973

JUDGMENT OF THE COUR? DELIVERED BY VILD, C.J.

This 1s an application for leave to appeal asulust
conviction on two counte of nurder at Pulickawa on or aboul
17 June 1970, the first of Davlid llarvey Crewe and the other

of his wife Jeanette Lenore Crewe.

In viaw of the lengthy course of the case 1t is
desirable first to set out in chronologlcal sequence but

without elaboration the maln events 1lp its history.

22 June 1870: The Crewes' baby was found 1n & neglected

and dletressed conditlon in her cot in the Crewes' house at

Pukekawa, There were largs blood stains on one of the easy

chalre and on the carpet in the living room. The two Crewes
t

were mlaslng,

16 August 1970: Jeanette Crewe's hody was found in the

taikato river wrapped in a blanket and tied with wlre.

16 September 1970: Harvey Crewe's body was found in the

¥Waikato river tled with wire, Innediately beneath it wae

the axle of a traller.



The evidence of a pathologlst was that in each case
death had been caused by a bullet wound in Lhe head, Fragments
of a bullet were recovered from the head of Harvey and an
ontire bullet from the head of Jeanstte, In the case of
Jeanctte tho patholorlot observed injuries to the face and
neclkk which, in his opinion, were causcd before her death,

15 February = 2 March 1971: On beings indicted for the

“‘_//. :’-‘f..t

murder of both Crewes Lheﬁappollant was tried beforo Henry J,

ond a jury in the Supreme Court ﬁﬁlAu?kland. ) The trial
occupled 13 doys. The appcilé%{#wa; convicted on each
count and sentenced, as required by law, to inmprisonment
for 1ife,

3 = 6 May 1971: An appeal agalnst the convictions was

heard over four days by thles Court constlituted by lorth P.,
furner and Haslanm JJ. Az amended, the pgrounds of appeal
were that there was & miscarrisge of justice in that the Judje:

(a) failed to put the defence adequately to
the jur_‘,’.

{b) falled to direct the Jury correctly on
the standard of proof to be applled to
circumstantial evidence,

(c) was wrong in ruling that tho evidonce
of a psychiatrist waa inadmissible,

15 June 1971: The Court of Appeal gave Judzment disaissing

the appeal.

Following that dismissal a number of petitions
were presented to the Governor-General in Council sesidng
a new trisl, T“he Hon. Sir George McGregor, a retired Judye
of the Supreme Court, was requested to review the evidence

and the petlitions and to report to the Governor-QJanseral in
Council,

2 February 19721 Sir George McGregor reported agalnsi Lhe

petitions.
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Following the publication of this report, continued
representations for & new trial were made to the Governor-

General in Council. “
, Fnaient £ ¢ 2O /n e e,

21 Auguet 1972: An Order in Council WAS made\refarrlng the

’l
P a i

conviction of the:appeilanh to this Court for examination in

the 1light of representationa that slnce the trial further
evidence had become aveilable which made a frech consideratiou

of the cage by a jury desirable in the interests of JUgLiCG
PPN (/
5 = 0 ond 16 Februamy 1973;  7Thig Court, constituted &n—r%
SO P aea Al e

4 i on_this. a@paal, hgard oubmlsesions and evidence from the

prosocution and from the defence ¢n the matters so feferrod.

24 Fobruary 1973: This Court gave judgument by o majority

ordering a new Lrial of tho indictment,

25 March - 156 Aprll 1973: A new trial of Lhefapnallanu vas

conducted before Perry J. and 8 Jury in the Supreqe Court

sl ik

ut Aucklaond over a period of 10 sitting days. ‘he apuvellant
was agaln convicted on both counts and sentenced to imprison-
ment for life.,

- 'he grounds stated in the notice of appeal frou

those convictions flled in this Court were as follows:-

H1) That the werdlct of the Jury should be set asidoe on the
ground that it cannot bo supported having regard

t0 the evidence.

2)  That there has heen a mlscarriage of Justicoe on tle
following prounds!
Hon Direction 1n that the nature of the defence wus
not properly put to the Jury especlally thatl
pertaining to -

(1) The defence of Alibi
(11)  The necessity to conclder each Count
separatoly
(111) The dnfences made concernin; exhiblt

No. 350 referred to as the ncharlea' cuso.
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u})

al

L)

c)

d)

%)

Unfalr Conduct of Trial in that in hie final sddress
tk . Crown Prosecutor told the jury the followin:
natters!:

That he suggosted to the Jury that something could
have happened to Jeanette betwean the time of her
belng struck with the butt of the rifle and her
being kllled and by inference, suggested some fom
of sexual assault,

lle suggested that the watch that the accused allegedly
had tnken to the witness Eggleton was in fact Harvey
Crewe's watch.

That Police Officera could loss thelr positions 1If
Thomas the accused, was found "Not Guilty".

That Thomag the accuased, ngy have seen Harvey Crews
énd his wife in Pukekohe or Tuskau on the day of iLhe
homicidea and that there was a deep overwhelning
omotion which may have been the resson to deatroy
Harvey .

Unfalr conduct of the Trlal in that His Honour the
Learned Judge:=

(a) Told the Jury that Defence Counsel had no rlght tc
croes-exXanine witnesses on the sworn evidence
they had glven at the raferral and whan
permission was obtained the Jury were not
told that his former remaries should bo

dlsrogarded,

(b)  That iis lonour told the Jury that Defence Counsel
had no right to ‘cross-exasine the wiltness Shea as
to the tolephone conversation he had and that
Defence Counsel hadhaggmitted a breach in ralsing
the mottor, and then/Counsel read an admlaslon
to the Jury causing them to belleve that the
evidonce of Shoo was accurate and the evidence
given by Sprott was, by inference, wrong. This
olgned admission was handed by the Judpe to
the Jury."

In opening his submissions before this Court

Ur Ryan, counsel for the appellant, sald at once taat he

abandoned the first ground so aotated. He explaolned that,
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v

on further conalderation and having made further enquirieg
in Australla, hq was unable to maintain any ergument that

the Jury's verdict was against the volght of evidence,

He alsc expressly withdrew ground (4) which alleged
unfair conduct of ths trial by the Judse, and he also abundonoid
ground 3(c).

Hr Ryan then applied for and was glven leave to

add to ground (2}, alleging non direction in the sunming-up,

the following further particular:-

"(1v}  Fallure to direct the jury that Pater
Renton Thomas wan an acconplice whose evldence
therefore required corroboration,®

Yo proceed to conslder the grounds of appesl ac &0
amended by Mr Ryan.

Non direction:«

(1) The defence of allbis-

Tha alibi_waa that the appollant was at homa with
his wife and hie cousin, Poter Renton Thomas (who 1lived with
them} on the night of 17 June 1970 when the murders were
comnitted; that the appellant had beon occupled for some time
early in the evening with a cow that was calving: and that
he had then had hle meal and gone to bed at nbout 9 p.m,

Ta support thips alibi the defence adduced evidence relating
to the cbw's calving:. Mr Ryan aclmowledged that the Judge
had falrly put to the jury the evidence of the appellant,
his wife and hia cousin as 1t related to the alibi, but he
nade two cowmplaints, The first was that the Judge did not
point out to the jury that in hls various statements to the

police, as well ap in his evidence at the trial, the appellant

had conslistently maintained that he was at howse with his wife

and his cousin at the time the Crowes were Itilled.
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The second was that, as Mr Ryan put 1t, the Judge had destroyed
the atrength of that evidence by adverting to the guestion of
credibility in referring to the evidence &a to the cow's

calving.

The part of the summing-up dealing with the defence

of alibi occuples some pages of the record before this Court,
The Judge asked the Jury particularly to consldor tho evidence of
2libi which he sald had been pressed as the major defence.

He sald they had to direct theilr attention to dates and tinos,
Ho recalled in detall the appellant's evidence that he was
busy until 8 p.m., with a sick cow which calved, and then had
his meal and'want to bed at 9 p,m., the evidence of tho wife
and the cousin substantially confirming the departure to bed,
and that of a dentist who sald the appellant had vipited

him earlier that day and talked of & slck cow. The Judge

then referred to the conalderable evidence as to whether the
cow did calve or was merely aick that night, polintlng out that,
i1f the murders occurred about or after 9 p.m., then the events
up to & p.m, went only to the credibility of witnesses:

they did not affect the truce alibi which wan that the
appellant went to bed at 9 p.m. and did not leave the house
thereafter, Hoe eaid that on that question of credibillity

the jury would have to consider ell the evidence including

the celving record, thc milking-shed card and the evidence

ag to calvinge on due date.

It 1s plain that the evidence about the cow's
calving was introduced by the defence as a reason why the
accused would remember the.evants of 17 June but it was not
itself truly evldence of alibi, It was, however, material

for the Jury to conelder in essessing the evidence of alibl,

The duty of the Judge was not to0 traverse every

detall of the evidence but to put the dofence of alibi
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Tairly, In our view it 1is olear that that was done.
Attention wes specially directed to the written statements
to the Police which were made available to the Jjury, and,
virtually at the end of the summing=-up, the Judge said "it

is true to sgy the accused has throughout denled his guilt."

In our view thls ground of appeal fails.

{11} The necessity to consider each count separately:w

In the circumastances of this cese, where there has
nover been any suggeation that -the deaths of both victims
did not occur at the sane time and in the same circumstances,
Mr Ryen quite realistlcally felt unable to make anything of
pny oniasion by the Judge to direct the jury that they had
to conslder each count separately. In point of fact the
very last words of the Judge to the Jjury beforo they retired
verei—

"I would remind you that there are two counts

ond e geparate verdict ig regquired in reapect
of oach,"

(1) Ihe shell coBoim

This wos a most important pleco of evidence.
A police offlcer gave evlidence that he found a .22 cartridgoe
ahell on 27 Cctober 1970, whan gearching a flowerbed near
tLhe back doer of the Crowes! housa, ihe Crown case was that
this had besn ejected from the rlfle which, aimed through a
louvre window frowm a porapet outside the door, fired the
bullet which liilled Harvey Crewo sltting inslde tho house,
Thore waa evidence that the phell case could have been ejectod
only from éha appellant's rifle, The evidonco as to tho

finding of the shell case waes strongly challenged by the

defence and thare was much sclentific evidencd on coch nide




as to whether it could have remained in the place where 1t

was found from 17 June until 27 Octobar./

Part of this evidencs
related to the colour of the shell case and to tha extont of
corrogsion that would occur during that length of time., In

the course of hls description of the shell cass, as it was

when handed him by the offlicer who found it, Dotactive
Inspector Hutton sald that there was "a heavy ink type of stain
running from the bullet end of the cartridge at its wildeat
point and tapering up towards the vim," Later in his evidence
he sald that, after the digmiseal of the first appeal and
desplte inetructions to destroy all the exhlbits, he retained
them for exhibition in = Pollce museum. With that in mind he

cleaned the shell case wlth o typewriter brush,

Arieing cut of this evidence lMr Ryan complained
that the Judge omitted to point out to the Jury two matters -
first, that Hutton did not in glving evidence on ony earlier
occasion mention the heavy ink type of staln and, secondly,
that, in giving oral evidence in this Court on ths reference
by the Governor~General in Couneil, he did not say that he
had cleaned the shell cese in the manner mentioned, On the
first point llutton wes crosg-exanined at the trisl by Mr Ryan
and hie explanation wag that he did not give the evldence 1n
question to thls Court bgcause he wac not asked by eilther
counsel, On tha second point WMr Ryan did not cross-examine

lutton at all,

On reviewlng the summing-up we find that the Judge
reminded the jury of the Detectlive Inspector'c evidence of
tha history of the shell case betwesn 27 October 1970 and
two years loter when 1t was examined by Dr Sprott, the
sclentlfic expert calléd for the defence, and he also
sunmariged the evidernce of Dr Sprott, lla told the jury
that the matter was ons of fact for thes to conslder. As

we have sald, 1t was not the Judge's duty to refer to cvery




-9 -

itew of evidence in detail and, in our view, no valig
objection can be taken to hils omission to mention the

specific points now advanced.

Cowmplaint was also made that tha Judge wis-stated
tho s7fuct of the evidence of Mr Shanahan, a sclentific
witneas for the Crown, when that witness was rocalled by
consent towards the end of the trial repgarding the extent
of corrosion on other shell cases which he burlied experiment-~
ally, on which point he had not earlier been crosg-exanined,
¥e have compared the rpocord of the evidsnce on this matter
with the summing-up end we cennot see that its offect was
wrongly put by the Judge.

¥r Ryan's submisslon under this head canuot he
sustalned,

(iv) The failure to warn the jury that Peter Renton !homas

was an accomplice:-

Thia witness was called by the Crown but it 1s clear
from the questions put to him by Mr Ryen in cross-~examination
that the defence relioed cn hie evidence to support the defence
of alibi. The snewera he gave did glve some support to this
defence and certainly dld not conflict with the evldence of
the accused as to hle belng at hle home at the important
perlad. Howava;, the account which thils witneas pave
concerning the help which he had rendered to the appellant

prior to 8 p.m. on 17th June wes relied on by the Crown

ag belng Ynconelstent wlth the evidence given by the appellant
and his wife, to which we have earlier referrad, about a

slck cow which calved., It 1s because of this that ilr Ryan
now contends that Peter Renton Thomas should have been
treated by the trial Judge as an accomplice and a werning

glven of the danger of relying on hls evidence.

Now this particular ground of asppeal was, as we

have als2:zdy mentioned, added by leave of the Court to the
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original grounda of appeal, Ve wers informed that no
suggeetion whatever wss made at the trial that Peter Renton
Thomas should be regarded mg a wltness in the "accomplice"
category, It would indeed have been surprising if Hr Ryan
had in any waoy lmpugned the veraclity or motiveas of this
witness as the defence placed =u:ch conslderable reliance
upon the evidence which he gave supporting the claim made
”\?{_the appellant that he went to bed st § p,.m. Be that
ag 1t may, the effect of the declelon of thils Court in

The Queen v. Terry (not yet reported - Judgment December 21,

1972) 18 to conflne the category of "accompllces' tc persons
whao are parties to the offence charged within the limits set
by ss. 66 and 71 of the Crimes Act 1961, In the Court's

earlier decision in The Queen v. Gillles end Jorgensen (190))

N.Z2.L.R., 709, 716, 1t was sald:=-

"If it should be contended that a witness should
be treated as an accomplice as to whose evidence
the Jury must receive the warning which the cases
enjoin upon the trial Judge, such a contentlon
mugt be founded upon evlidence and not upon mere
conjecture,"

In the present casa we are satlefled thers was no evidence at
all which could have justified the jury in concluding that
Poter Renton Thomas was in some way, either as a persosn
committing the murder or as en accessory to the crime,
involved in the murders of Jeanette and YHarrey Crewe.
Conseguently, there was no need for a'warning concerning his
evidence. Indeed a warnlng could, in the clircumstances

of the case, have acted to the dlsmdvantage of the defenca,

In these olrcumstances this added ground of appeal must also

fail,

In regaerd to these contentlons as to non~-direction

by the Judge we think it right to add that, in our view,




the summing-up was somprehsngive and fair, 4t the end of 1t
the Judge, no doubt as a matter of precaution, asked both
counsel whether 'thers was iny‘eorf-ction as to the facots that
elither wished him to make or any other matter that either
wished him to advert to, Both counsel anéwered in the

negative,

 Unfair conduct by the Crown Prosscutor in his final
addresst= '

The occasions when this oan Justify a new trial
nuat be rare., Moreover, since the passing of ﬁha Crimes
Amendment Act 1966, the defence in ;iory crlminai prossoution
haa the right, hc!or‘ the summing=up, of the last word to the

jury, snd can therefors anawer an}thing sald for the prosecution,

_Crompton J, saild long ago (R, v, Puddick (1865)

4 Fo & F, 497, 499) that counsel for the prosecution in a
criminal case "are to regard themselves as ministers of justicae'.
To that reference to Jjustice in a criminal case it 1ia

pertinent to add the obaservation of lLord Goddard, C,J, in

R, v. Grondkowski and Malinowski (1946) 31 C.A.R. 116 at

120 thatte
"It is too often nowadays thought, or seems
to be thought, that "the interests of justice”

neans only "the {nterestes of the prisonera',”

The other side, of course, is the interssts of the community,
The duty of counsel for the Crown i= thorafora to present

the case fairly and completely, They must not, in the

words of Crompton J,, "struggle fo; a conviction", But

they are fully entitled and indeed obliged to be as firm

ag the circumstances warrant,

Turning to the particular mattera already mentloned
as sdvanced in the notice of appeal under this headingi-
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(a) In replying to Mr Ryan's asubmlesion con this point
Mr Morrls read to thie Court the relevant passage from his
addresa to the jury which, he explained, had been prepared
and typed before delivery. 1The paseage ia as follows:-

" Ye fortunately do not know how long elapsed
between the tlme Jeanette realised her husband was
dying and her own death or Just what happened in
between. We do know thet at some stage she
received a violent blow, consistent with being

from the butt of a rifle, to her face, and that

when she wase flnally shot she was lying on the floor.

We alao know that a long hearth mat and
cushlion were st some stoge burned by ths murderer
and alsc that the room was heavily bloodstalned.
Whether the burning of these Atems was, like the
use of the two ssucepans, with a vliew to conceasling
the blood or whether 1t was done to conceal other
marks traceable to the killer or his treatmsnt of
Jeanette we do noct know, The murderer was impelled
by some ovarwhelming motive and that motive may
have been more than merely to destroy Harvey, perhaps
out of jealousy, and sllence the only other witness,
The evidenca is equally consistent with a desire to
get to Jeanette even if this entalled first killing
her husband sand later Jeanette herself. VWhether
the murderer was impelled by a combination of
these motlves only he can say, but there is nothing
to suggesat any alternative,"

Mr Ryan accepted this as a correct record of what
tha Crown Progecutor had sald. He submitted that 1t was
smotive and that 1t suggeated that Jeanette may have been
sexually asgaulted before she was killed. Even though
Mr Morrls, very feirly, was willing to accept that hls words
could carry that implication we do not think, naving regard
to all the evidence including that showing the appsllant's

atrong affection at an earller stege for Jeanette and hia

current mipfortunes aes ocompared with the Crewes, that 1t can
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be sald that thls passage exceeded the bounds of propriety,
It 18 to be remembered that, in meking hls final address,
the Crown Prosecutor was obliged to desl with the question
of motive and he had to anticlpate that lun his address

Mr Ryan would urge the jury that the appellant had no motive
to kill.

(b2 The evidence was that there was no watch on
Harvey's body and that none waa found in hia house, The
fact that some man brought a watch into Eggleton's shop was
not challenged by the dafence, though Eggleton's evidence
that the appellant wes that man was disputed, Against that
background there could be no 6bj9ction to the Crown's

sugresting to the jury the inference complalned of.

(d) Thera was evidence that the accused passed through
Tuakau and that Harvey and Jeanette also passed through
Tuakan on the day of the murder, The Crown was therefore
fully esntitled to suggest that the appellant mlght have

seen the Crewes.

It should be added that gounsel agreed that in
hig final address Mr Ryan did in fact deal with these last
two pointe though he chose to say nothing in answer to the

passage set out in para, (a)},

' f
Having now dealt with all the grounds of appeal
put forward our oonclusion ia that none "© them can be

" sustalnad and that the trial was falrly conducted.

In view of the abandonment of any contention that
the evidence did not gupport the verdict 'lt has not been
necessary in this judgment to traverse the evidence or to

comnent on its cogency. All that 1t 18 necessary to say ls

that the issues were for the jury.
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bzfore parting with thi: case we would add this.
On the first trial the appellant was defended, as this Court
noted, by az able and very experliaced counsel. In disposing
of a contentlon that the case mig:t have bean one of murder
and gulclide the Court commented o: the strength of theo Crown
cases On hie second trial the apzellant hes been defended
by a differcnt councoel also of ability and experlence in
ecriuinal cases., All the evidence, including further svidence
and especially new sclentific evidence, was placed before a
new Jury who were proporly told that they must conslder the
cage as though for the first time, unilnfluenced by what had

sone before, The verdlct was the same.

The outecome is that in two different trials, each
pronounced by the Judgment of this Court to have been falrly
conducted, the appellant has by the verdict of his fellow
citizens been found guilty of what this Court on the first
appeal descrlibed, and we now reliterate, were two exceptlonally

brutal murders.

The Judgment of the Court 1s that that verdict

mugt stand.

I'he appanl 1s disuissed.

Solicitor for the Appellant; K, Ryan, Esq., Auckland.

Solicitors for the Crown: The Crown Solicitors, Auckland.
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I PHE COURT OF ApPRAL OF sw ZEALAND

I3 THE HATTER of en Order in Council
datod at VWelllngton cn
the 1lst day of July,
1974 pursuant to Sectlon
LO6(h) of the Crlmes Act
1951

AN D

I THS HATTER of an application by
ARTHUOR ALLAN THOMAS to
guagh vls coanvicitions. on
the 16th day of April,
1973 on. two. counta of
murder ;

In Chambers:

Coramy -’ Vild C.J.
' MeCarthy P.
Flichmond J.

Hoarinz: 26 August 197k

Counsel: ¥.D.Baragwsnath for Crown
P.A.Willlams for Arthur Allan Thomas

Judgment: 26 August 1974

ORAL JUDGHMENT OF THE COURT
DELIVERED BY WILD C.J.

Pursuant to tbs powera conta¢nad by 8.406(b) of tne

1

Crimes Act 1941 the Governor—uﬁnsral haa bj Drﬂo:hin-COuncil

dated 1 July 1374 referrﬂd to thia Court two quastians.-l Tpon
receiving theg urd&r-iﬂ—bauncil tha Court prumptly fixed é ‘
hearding for 24 Sentemoar and follouing daya. Tbe suitabil“ty
of that fixturs haa been quastioned by counnel for the Crown
for ressons unat aill be mentioned. - Ve bave accordlngly seen

counsal in Chamberu.

The first quastion that ariﬁes is as to the forn
of Question (1) in the Order-in-Council which 19‘.

"Daes the material contalned in the petition

of Axrthur Allan Thomas and the affidavits
submitted therewith establish that nedther

of tke bullets of which frasmenta ware found

in the bodies of David Harvey Crewe and
Jesanette Lonore Crews could have heen assembled
with the cartridge case identifled as exhibit
numﬂer 350 in the course of the manufacture of
sn 0.22 ripfire round of I.C.I. ammunition. g



The nraterial filed 1n Court ip foct lacluded with
the affidavita submitted with the petition anm additlonal
affidavit by CGeorge Laighton. The Presldeat noticed thatb
addition and, having observed the limltations of JQuestion (1)
25 56t out in the Order-in-Council, gsave instructions that
the affidavlt of Georze Leighton should be coxcluded, and the
mensera of the Court bave not locked at it. Mr. Baragwanath
pubmlta that Questlon (1) requlres amendment 1f the Court is
to consider that affidavit and also,vas he subaitas would be
propaer, any relevant eyidence that the Crown night wiah to
subeit in reply to the affidaviis referrad to in the Quesiion,
and alao to enable the Court to hear cross-examination of
deponents.

¥Mr. ¥illllama, who appesrs as counsel on the
instrueetions of ¥r. [yan, agrees that GQuestion (1) is too
narrow. Ile saye that he would wlsh, if nuthorised, to
traverse all tue evlidence glven at any stoge of the prosecution
relevant to cartridze case exblpit Ho. 350 and to another
cartridge case found vy a police witness at the Thomas property.
e pubmlits that the Court should read GQuestion (1) widely
sg that, in offect, the wordes "Does the materinl contalned?
which open Questlon (1) should be read as "Do the lsgsues
ralsedh. -

It is to be noticed that s.406(b) is in terms nuch
narrower than a.406(a). In the light of that difference the
Court is unable to read Question (1) as Mr. Willlams submits
it should be read, The guestions have been referrzed to the
Court by the Governor-Genersl 1u Counell ln sxpress and
expliclit terms, and it 15 not for the Court to extend the
reference beyond those terms. As both psrties agree that
the Guestion ln its preseat form presents dlifficnlties the
proper course ls for them to make their representatlons to
the Governor-=General in Council with a view to having the

guestions frased in a manner whichk will enable the Court



to consilder whatever materizl the Governmor-tiensral in
vouncit thinko it oroper to define, 1n order to furanish
1tz opinion in terms of 5.406(b) cn the point referred.

If that rosults In further affidavifs being
autaorlsed and flled the partles anould cooperate in furnishing
and ezchangiog coples 50 as to avoid any deloy.

The natter of cxpenses for any witnesses to be
brought to Court for crogs—examination may be taken up with
the Despartment of Justice.

The fixture for 24 Septeamber is vacated and
application may be made for a {ixturs when the matter is
ready for hearlng. Liberty 19 reserved to each party to

apply at any tine.

Salledtors:
Crown Solicitor, Aucklmnd, for Crowm.

Zevin liyan, Auckland, for Arthur Allan Thomas.
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. OPINION OF THE COURT

INTRODUCTORY :

L a®

This is the fourth occasioa,cn vhich this case hes
-comelbefore this Court. The applicant Arthur Allan Thomas,
to whom we shall refer as Thomas, has been twice convicted.
by separate Jjuries of the murder of David Harvey Crewe and '
his wife Jeanctte Lenore Creve, He oppealed to this Court
unsuccessfully after his conviction at his first trial in
March 1971.  Then, as a result of representations made on
his behalf, the case was réferred Lo this Court in August
1972 by the Governor-General in Council pursuant to s.406 (a)
of the Crimes Act 1961,  Under that particulayr provision
 the Court had power te order a new trial, 1f in the light
of fresh evidencé then before the Court, it thought that it
should do so. In fact the Court did order = new trial,
and when that trial took place Thomas was sgain convicted,
in April 1973.  Therc was uﬁ unsuccessful appeal {rom that

conviction,
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At Loth trials o very considerable body of evidence
was presented both on behalf of the Crdwnland cn behalf of
Thomas.,  The first trial occupied 13 days and the second
18 days. At the second trial 94 witnesses were called for
‘the Crown and 28 for the defence. In the héad of cach of
the victims was found a .22 bullet, one of them fragmented.

|
At both trials a prominent feature of the case for the Crown

o was the evidence of & pclice_officer, Detective Senior

Sergeant Charles, that in the course of a sieve search of

a pgarden near the back deor of the Crewe house on 27 October
197C he had found a fired brass .22 ICI cartridge case,

This cartridge case was produced in evidence es Exhibit

350, a;d we shell so refer to it, although it is sometimes
called the "Charles!" cartridge case. The importance of
this exhibit was, in the first place, that it was possible

to demonstrate by scientiflc means that the cartridge had

" been fired by a Browning pump action .22 rifle owned and

possessed by Thomas. This was because of the impression
left by the firing pin of the rifle, The other point was
that the cartridgé case was found in a position to which it
could have been thrown by the ejection mechanism of that .

rifle, assuming that that rifle had been fired through the

open louvre window of the kitchen. It was demonstrated that

a person firing a rifle throﬁgh those windows would have had
an uninterrupted view of a chair i{n which it was said that
Hervey Crewe must have been sitting at the time when he
was shot, ' Eachfof the bullets recovered bore land-markings
consistent with itg having been fired through Thomas's rifle,
or one other of sixty rifles collected from the neighbourhood.
At the iirst trial the scigntific evidence as to the
firing pin impression was challenged by the defence. After
that trial the accuracy of the scientific evidence which had

been given for the Crown waé confirmed by a Home Office

expert in England. The result was that at the second triel
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this particular evidence was-not challenged, but the cvidence
as to Exhibit 350 was challenpged in other.wayS. The
implication wﬁs that the certridge case had been "plantedh

in fko garden by the police, To suppert ihis, evidcnce

was called whereby 1t was sought to show that the spot where
Detective Senior Serpeant Charles saold that he had found
Exhibit 350 had earlier been thoroughly searched by the
police. There was alse evidence by Dr Sprott, an expert
scientific witness retained by the defence, that the physical
conditien of Exhibit 350, when found, was inconsistent with
i1ts having been exposed to the weather and the soil since the
date of the murder, a peribd of some four months.  These .
allegations were strenucusly opposed by the Crown. Finally,
end when the trial-was nearly at an end, Dr Sprott advanced
for the first time 8 theory that it was possible to say from
thé head stamp on Exhibit 350 (that is to say, th; patfern of

- the letters “ICI" impressed into the base of the cartridge

case.) that Exhibit 350 cculd not have been loaded with what
is c;alled a pattern 8 bulllet. Both the bullets recovered
from the bedies of Harvey and Jeanette Crewe, although one
was ffagmented, had the figure 8 on their bases, Dr Sprott
had evidénfly‘been making a study of head stamps, and
contended, as a result of that study, that it was possible

to group head stamps into several categories, He had, he
sald, never found e cartridge case loaded with a pattern 8
bullet in a case where the head stamp had the same character-
istics as the head stamp of Exhibit 350, To rebut this
théory the Crown relied on Exhibit 343, said to be a complete
round of .22 émmunition found at the ?homas'farm by Detective
Keith which, on being taken apart; contained a pattern 8
bullet. Dr Sprott had contended i; his evidence that
Exhibit 343 fell into a different category of head stamp,
distinguished by the height of the letter "CV. e said

he had found in anumber of instances that cartridgéé with
ST i 3
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’ that category of head stamp were loaded with pattern @
bullets, * Helson, o scientific expert witness for the
Crown, gave cvidcnce that he could find no significant
difference between the heights of the letters "CY on Loth
exhibits, ‘ _

We do not know, of ccurse, what welight the jury pgave
to Exhibit 350 ds distinct from the rest of the evidence, in
the light of all these rivgl contentions. liowever, they
found Thomas guilty, . : .

_ After the éppeal against that conviction had been
dismissed by this Court (and that appeal in no way involved
a consideration of Dr Sprott's theory about head stamps)
various persens continued fo intereq» themselves in Thomas's
cause. Amongst them was Dr Sprott, who set about the
obtaining of further Lnformation which might oupport or
disprove, the theo“y advancnd by him at the second trial,
This involved the examination of a great man} more samples
of .22 ammunition. It also involved enquiries from the
Colonial Ammunition Company in Auckland and fromw IMI 7

B ;% Australia Ltd, in Melbourne, both of which companies are
members of the ICI group of companies. It appeared that
all brass carfridge cases used in New Zealand for the
panuracture of complete rounds of .22 ammunition were

- manufactured in Australia by IMI and imported into New
Zealand. The bullets, on the other hand, were manufactured
in New Zealand, and up to the month of October 1963 those
bullets were of the pattern 8 variety, having the figure 8
stamped on their baées. After that time, however, the use
of pattern 8 bullets was discontinued, and a new type of
bullet, called the pattern 18, was used as from 13 November
1963, and those did not bear the flgure 8, Dr Sprott also
gathered information from IMI in Melbourne whichlled him to
believe that brass certridge cases with a head stamp of the

characteristics possessed by Exhidbit 350 could not have been
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manufacturcd in Australia in lime to be available in New

Zealand for leading with patitern 8 bullets,

THE PETITTON AMD REFITMRAL:

The end result of all these further investigations
was that Thomas presented a secend petition to the Covernor-
General in Council ﬁsking that his conviction for murder at
the second trial should be quashed on the ground that Exhibit
350 could not have fired the pattern 8 bullets recovered f{rom
the bodies of Harrey and Jeanetté Crewé. This petiti?n_was
supported by affidavits from Dr Sprott, Mr P.J. Booth, a
Journalist who had interested himself in the case and
published articles in the "Auckland Star', members of the
staff of the Coloniﬁl Ammunition Company and of IMf. and
Sergeant B.J. Thompson of the Melbourne Police. It was
in effect an appeal to the Royal prerogaﬁivc of ﬁércy, and
not an éppeal 1o this Court.

i

Section 406 {b) of the Crimes Act 1961 provides as

" follows: - SR

‘"Preoropative of mercy - Nothing in this Act shall :
affect the prerogative of mercy, but the Covernor-
General in Council, on the consideration of any

”ﬂpplication for the exercise of the mercy of the

Crown having reference to the conviction of any
person by any Court or to the sentence (other than
@ sentence fixed by law) passed on any person, nay
gt any time if he thinks fit, whether or not that
- person has appealed or had the right to appeal
against the conviction or sentence, either -
(a) ..., _
(b} If he desires the assistance of the Court of
. Appeal on any point arising in the case with
a view to the determination of the application,
refer that point to the Court of Appeal for its
‘opinion thereon, and the Court shall consider
the point so referred and furnish the Governor-
Ceneral with its opinion thereon accordingly."

It is in pursuance of this particular statutory
il

provision that thefcase has been referred to us, We have

4
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been asked to express our opinion on certain gquestions only,

{o asq}st Hic Excellency in Council in arriving at a decision
upon the matters raised by the petition, There is no question
of our ordering a new trial, nor is this a case, of the usual
kind, of-an appeal apgainst cnnviétion. |

His Exéellehcy in Council has asked for cur opinion
on two gquestions thch are as follows:

.—M"1, Has it been established by the Petitioner that
neither of the bullets of which frapments were
found in the bodies of David Harvey Crewe and
Jeanette Lenore Crewe could have been assembled
vlth the cartridge case identified as exhibit number
350 in the course of the manufacturce of an o0.22 ' |
. rimnfire round of I.C.I. ammunition. ' '

2, If it is5 so established is such a finding
" .inconsistent with the verdict of guilty, on both
_counts of murder, returned by the jury on the’
_sixteenth day of April 1973 at the trial of
Arthur Allan Thomas. "

Having regard to the 1§ngthy historyhof the case and
the fact that three of the Judges of the Court of Appeal were
involved in the first referral and the second appeal, it was
théught right, for the purposes of this referral, to add to
the Ceourt twe Judges who have had no earlier connecction with
the matter. o ’

It s quite plain from. the form of Guestion 1 that
the anué rests on the'aﬁﬁlﬁﬁahf. His counsel submitted that
_the standard of proof required to establish the propesition

stated was proof on the balance of proﬁébiiities. As this
was accepted by‘the Crown we say no more on that point.

On the 1ssue of what must be established it is clear
that the question was formulated with care ond deliberation.
The word used is "could" which indicates possibility as
distinct from likelihood. In our ¢pinion, therefore, in
order to obtain an affirmative answer in his favcuﬁ‘on
Question 1 the applicany must excludela reasonable possibility

that cither of the bullets was assembled with Exhibit 350.



THE 13V IDENCIZ: j

) . As alrcady mentioned, following the second trial and
the dismissal of the subscquent appeal against the convictions,
hr Sprott-continued his examination of ICI .22 rimfirc
cartridges and his 1nvestigatioﬁ and study of head stamps.
He went Lo Melbourne and made thorough enquiries from IMI
as to the design of head stamps and the production and use
of hobs and bumpers. Vhat these are is explained shortly.
As his experience and knowledpge advanced Dr Sprott found
© that some preliminary views requ{red to be adjusted but,"
basically, he considered that his division of relevant
patterns of head stamps into four categories was sound and
was confirmed by his investigations. Dr Nelson alsec went
* to Melbourne and made generally similar and equally thorough
inﬁestigations. His conclusion was that DrISpro;t's four
categories gave an inadequate classification, and that they
could be further divided intg a greater number of distinct
groups., Mr McDonald, tﬁé“Dominion Analyst, who first came
inte the matter in connection with the present referral é;d
gave evidence'befofe us, made a different approach.' He
examined a very considerable number of cartridges and made.
various kinds of measurements of the head stamps on each one
of them. Broadly speaking, the result of his work, as
presented in fhe form of graphs, was to confirm Dr Nelson's
cﬁnclusion that Dr Sprott's catepgorles were an oversimplificati
-Professor Mowbray waé engaged by the defence to scrutinise
Mr McDonald's work. The cartridge cases and other material
on which Mr McDonald had worked were made available to him
for the period of an adjournment during thelhearing;
Profeésor Mowbray was critical of Wr McDonald's method of
measuring from the edges of the letters.in the head stamps.
Variations in these could, In his opinion, be_caused by wear -
on the bumpers, Professor Mowbray's own method was to

measure-from the centreline of the letters "I" and the
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_ approach,

e
centrepoints of the ends of the letter “C" as he discerncd
them in magnified photegraphs of the head stomps, The
evidence of these four highly qualified experts occupied
several days of the hearing and undoubtedly reflected many

days of painstalking work and stﬁdy on the part of cach of

All this evidence is entitled to carry weight but
the copinions expressed are not all reconcileable., After

careful consideration we have found it unnecessary to attempt

_to resolve the differences between these experts because we

"think that in the end Question 1 calls for a more direct

Accordingly, we turn to consider the evidence relating

to Exhibit 350, IrIt'appears that some time after the dismissal

‘of the second appeal this Cxhibit, along with others, was

destroyed by the police in accordance with current admin-

istrative practicé. But photographs of it were avallable
and it was common ground that Exhibit 350 was a .22 rimfire
brass cartridge case bearing the imprint “ICI" on the outside
of its base. ' '

A short explanation of the method of manufacturing

cartridges is desirable. The evidence of Mr Coock, Manager

. of the Sporting Ammunition Division of IMI, was that at all

material times all ICI .22 rimfire cartrldge cases imported
Inte New Zealand by CAC weré manufactured by IMI in Melbourne,
and sent to CAC in Auckland to be charged with powder and
bullets. IM1's practice was to identify its shell cases

during the course of manufacture by 1ndenti&g the letters

. WICI" onto the outside of the base. This was done by

means of a heading bumper, These ?re fitted into machines
{of which some 24 were in use at IMI) and bear down vertically
onto the unfermed cartridge cases, which are successively
brought into position under the bumpers by the rotary action

of the machine, The bumpers both form the rim of ‘the cartridge



nnd at the same time impress the lettering into the base
of the cartridge case. The buwmper is chrémc—platcd £o as
to stnnd up tolwear, and the letters ﬁrotrude from the face
of the bumper. They are made on the bumper by a hob which
is a steel tool with the letters Incused or cut into its
surface, At one time hobs vere made by impressing the
letters onto the surface of a blank heb using a master heb,
A master hob {5 a steel toel with raised or embossed lettering
made by engraving the blank surface. 'ISometimes, however,
hobs were made by engraving'the letters directly onto a ..
blank hob, The hobs themselves were made by IMI but the
engraving of master hobs end of engraved hobs was done for '
them by Hoeszler & Son Pty Ltd., a firm of engravers in
Melbourne

" The records of IMI show that & master nob and two .
hobs were_received from Reoeszlers in October 5963, and that
after thgt 400 bumpers were made in the tool room of IMI,
according to an order which was completed on 30 November
1963. These records, whﬁtever they may be, have not been
put in evideﬁcet Nor is there any recorg of the order
given for the three hobs, All thét ve can say about them
is that the master hob was probably ordered in terms of a
tool drawing PG716 dated 27 August 1963, and that the two
-"other hobs were engraved hobs ordered in terms of tool
drawing P4773 dated 16 March 1959, It appears from the
evidence that this 1atterldraWin5 remained current as the
effective specification for engraved hobs untii some date
in 1971 or irezeaboahs.

Towards the end of 1973, when enqu¢ries were made in
Melbourne, both on behalf of Thomas and shortly afterwards
on behalf af the Crown, Mr Cook wa; able to produce five
hobs which had been retained by his company, all of them
engraved with the lcticrs "ICTIY in "modern style" {or "sans
serir”) lettering. By 1973 ncne of these hobs was in current

use, becausc the company had abendoncd the use of the mark
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"ICI" round about 1970 or 1971, in favour of the single letter

_WIY.  The five hobs all had ccrtain markings on thewm. There

15 "no evidence as to what person or persens marked the hobs,

but the probability is that it was someone in the tool room

- of IMI. One only of these hobs was a master hob, This

was marked "P7054 Faster Ilobd, P7054 is the number of a

~

tool drawinﬂ for a bumper, originally prOpared on 13 Aupust

.1953. It may be noted here that a tool drﬁwing P&GQG for

" a hob was preparcd on 11 nugu"t 1958, At some later vtare

that drawing (which was also for a hob with the letter nIcI®
to be engraved sans serif) had written bn it the words "Do

not use - see P4773",  The drawing P3054 alsc had written

:on {t "Use hob P4T773" and a note dated 3 rebruary 1960 -

" "form of lettering changcd to suit hob™, li So that the only

sigunificance of "P305h" being marked on frb master hob
appears to be that it was to indicate thgt that master hob
could be used to make hobs for the purpose OQ bumpers
ordered in terms of the draving P305k ' )
. 0Of the four other hobs etalned by IMI two were very
aimilar indeed, as between themselves, so far as the engraving
of the\letters HICI" is concerned. One was marked "P3054 -

11/11/63 - in current use"., The othér was marked "New"

but in addition, according to Dr Nelson, there was marked

" upon it the bottems only of figures which were consisient

‘with having originally been "PZ054", the upper parts of

the figures having been removed by grinding. It is common
ground between the experts that theseﬁ;wo hobs are each
capable of preducing head stamps of a kind which were first
found amongst sample rounds retained b} IﬂI in a bpatch
produced in March 1964, We mention ét this point that

the cerliest samples retained by IHI (a% at the time oﬁl
the investigations carried out in 1ate 1973) were a batch
produced in Sepﬁember 1863, We shﬁuld cxplaiq that it was
the practice ofBIMI to take a gample vateh, about once @

A
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week, from onc of the 24 heuding machines, but not the some
one, and to qtore the samples for a peried of 10 years undep
varying conditions of huﬁidity and the 1ike, for the purpose
of_tcét—firing the samples at the end of the 10 year period,
Thus the samples would disappear after 10 yéars. The type
of head stamp fifst noticed in the samples produced in March

i
1964 (falling within what Dr Sprott calls category 4) may

_ --accoraingly have been in production before that date, as any

chanpge in the design of bumpers would spread through the
heading machines at random according to the need to'replhce
worn bumpers and the extent of the stock of unused bumpers
currently on hand., The position prior to September 19563, so
for as retajned sampleg is concerned, is in the realm of
‘speculation,

: At this stage we are in a position to drgy the threads
~together to a certain degree, Ve think it highly probable
-(tﬁough, in the absence of more coﬁplete records, not

&bsolutc}y_gertain) that_ﬁhe master hob to which we have.
referred, together with the two hobs marked "new" and "iﬁ
current use", were in fact the hobs supplied to IMI in
October 1963'. The fact that one was marked "11/11/63 inl
current use" and the other "new" suggests that as at 11
_November 1963 one hob had been put into use and the other
"was-still new. fhis ail-fifs in with the date on which
the master hob and two hobs were supplied. The close
similarity between the engraving on the two hobs suggests
thét they were éﬁgravea at the same timelfrom one template,
A1l three hobs appear to have becn marked P3054, Dr Sprott
conéidered they’all shared a characteristic grinding patiern
on the base. On the probabilitigs we are therefore prepared
'.to accept fhc submission made on behalf of Thomas that
cartridge casés derived from these two hobs could not have
been manufactured and shipped to New Zealand in t;me ta be
assembled witﬂ pattern B bullets.

P '
i
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But two veory imporitont questions remoin to be ansuared,

In the-first place, it is Dr Sprott's contention that th%ﬁit
%350 was one of the "progeny" of these iwo hobs.,  This is 2ﬁ‘ -
disputéd by Dr Helson. Secondly, 1t 45 the strong sub- ¥
mission fof the Crown that Exhibit 350 could have derived
from a hob of ecarlier manufacture than the hobs marked Yin
current use” and "new". We' therefore turn to discuss these
questions. | ‘

Dr Nelson'qontends that Exhibit 350 must have been

the product of a hob (no longer in existence), other than ’

the hoba marked "new!" and "in current use", because of two

‘particular features of 1t. The first was what he called

the trapezium shape of the profile of the impressed lettering.
Unfertunately, however,‘Exhibit 350 Ls no longer available
for inspection. As already mentioned, there is a photograph
but that was taken for the purpose of showing the mark of

the firing pin, and with'iighting arranged accordingly.

This photograph is not iﬁfour view sufficient to demonstrate
any distinctive frapezium shape in the lettering. For'fhc
rest Dr Nelson dgpends on his memory of Exhibit 350 as he

examined it towards the end of the second trial, Dr Sprott,

who examined it about the same time, disputes Dr Nelson's

memory on this point. Dr Nelson also produced a cartridge

" case knowm as 1964/2 to jllustrate what he said was the same

type of trapezium profile in the lettering. Photographs
were produced to us illustratiné the profile of the lettering
on Exhibit 1964/2, ‘Whether it should be described as round
rather than trapezium, or vice.versa, ia perhaps a matter of
opinion, After hearing evidence as te the effect of wear

on the lettering on bumpers we think 1t as likely as not that
any difference in profile between the lettering on 1964/2 and
the lettoriﬁg on_the two hobs in question copld be accounted
for by wear of the bumper. For the foregoing rﬁasons we

are not satisfied that the lettering on Exhibit 350 had a

o a8 - Semmars  be .t e 6 o e ——
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" tropezium shape profile which would prevent it from coming

from cither of those two Lobs.
This brings us to the second feature reliced on by Dr

Nelson. He points out that the photograph of Exhibit 350

shows that the right hand "IY of the letters "ICI" is

- thicker or wider than the left hand "I%. We take the view,

however, that this also could have been the result of bumper
wear, It also seems ﬁighly improbable to uc that an
engraver would produce a'ﬁob with such a conSpicﬁous
difference in the'width of the two letters "IY. Al) in all
we conclude that Exhibit 350, so far as its head stamp is
concerned, Egglé have been a‘product of one or other of tﬁe
hobs “new" and "in current use", This brinﬁs us to what we
believe to be the vital question on this referral, namely
wvhether Exhibit 350 could have been the pyoduct of an
earlier hob which is no longer'in existence.

By way of background it should be mentioned apgain
that in earlier years it was the habit of IMI to make their
ownlbumpers from master Hobs. They were, of course, af
gll times iﬁterested in improving the clérity of the head
staﬁps on their cartridges, and Mr Cook remembers that at-

some stage experiments were made with a view to adopting

the use of engravéd hobs, instead of hobs made from &

master hob, 1in the expectation that the lettering on the
bumpers would thergby be improved. Mr Cook thought that
this experimcnteticn'went‘on in 1963, and led to the order
of the three hobs supplied in Cctober of that year, Mr
Cook impressed us as a very fair and honest witness, but
he was ﬁrying to remember events which had occurred ten yecars

before he was asked to recall them. 1t must be remembered,

v k]
too, that until the enquiries in this matter were made in

1973, he had no special reason to recall detalls of urders,

~or indeed to take note of any fine distinctions bLetween

head stamps derived from different hobs. We are Batinfied

from Ehé'tool drawvings aslready referred to, nlong with

certain other evidence, that the experiments referrcd Lo
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by Mr Coolt Lepan well before 19063, Drawing PAGLE was
prepared in nuggst'1958, and was for an cngriaved hob.,

Onc of the hobs retained by TMI was marked PUGHG and Dr
Sprott, in a graph called "Figure Sprott 2" and bascd

on mca;uremcnts of cartridge cases rccently'madc'by Profecssor
Mowbray, places that hob in what he calls categoery 3 of head
stamps. Inlthat catagory there were.varlous samples of
cartridges which were found to be loaded with pattern 8
bullets, Thus 1t would secm that actual production of
bumpers from hobs engraved in accordance with drawing P46LE
began at some time before the preparation of the drawing
numbered P4773 and dated 16 March 1959, That drawing 1n'
turn was clearly used as the basis Ifor the production of
one or more hobs at some time earlier than Octecber 1963,
because cartridges with what Dr' Sprott calls a "vide—l"
head stamp have been found. and examined - loaded ;ith
pattern 8 bullets, In Dr Nelson's opiﬁion, and we did
not understand Dr Sproté to dispute this, the VWVide-I head
stamp is the procduct of a.hob {no longer in existence) =
engraved from drawing P4773. It seems highly probable,
then, tﬁat this was the hob which, for some reason, was
replaced by tﬁe hebs "new" and "in current use, because

the fetained samples at IMI from September 1963 to March

1964 were of the Wide-I type. There is no writien record

of the date of manufacture of that particular hol now

" missing, and in these circumstances it is impossible to

rely on the records as being complete,  Mr Cook accepts
that his company's records are not complete, Roeszlers
have no records at all fdr the relevant period. Thus it
is as likely as not that_the "Wide-}" hot itself replaced some
earlier hob or hﬂbs engraved to drawing PG773.
What then are the chances of such an earlier hob
having been engraved in a manner which would make its
progeny, in the way of head stamps, indistinguishabie from

1 . —_—— —— e — -
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progeny of the hobs "new® and “in current .use"? Before

we can answer this question 1t is necessary to say something
of the mcchnnical processes involved in the enpgraving of
hobs., - On this point we had the benefit of the evidence,
given beth by arffidavit and viva voce, of IMr Leipghton, who
is the VWorks Foreman of Roeszlers. He has specialised in
engraving for more than 20 years, and has been employed by
Roeszlers since‘1952.

The tool drawings with which we are concerned specified

the use of "modern style" letters, Stock letters of this

‘type were held by Hoeszlers. An engraver ¢alled on to

engrave a hob with the lefiters "ICI" would select three
stock letters uccordinély. The stock letters ara much
larger in size than the ectual letters to be engraved -
M Leighton satd that their standard height is § inch,
Accordingly there is need for reduction in size by the

use of a pantograph machine. The stoclt letters are spaced

on & type slide on the machine, and clamped in position.

The tracing stylus of the machine then follows the shape/of'
the stock lefters, thus puiding the cutting tool which,

according to the reduction ratio set on the machine, would

reproduce the shape of the stock letters in a smaller size.
“In the case of the hobs with which we are concerned the

‘limited reduction capacity of the machine made it necessary

for the reductionipr0cess to take place in two stages. The
first stage resulted in the making of a template, usually
frem a piece of scrap metal. The grgove cut would be of

a size which would accept the tracing stylus of the machine,
Then the template Qould be substituted for the stock letters
in the type slide, and by a further procesé of reduction

the actuzl engraving of the hob would talke place. If 4wo
hobs were ordcfcd af the same time then it is c¢lear frenm

Mr Leighton's evldence that Loth would belengraved‘from the
same témplate. This, we th;nk, is ghmt was done in the

case of the hobs "new" and "in current use' ~ acecepting as

\
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‘we do that these were delivered to IMI at the same time
in October 1963,  There might, as Mr Lcighton;said, b2
smill diffnrﬁnces between the engraving on the two hohs;
brought about by wear of the cutter, varying speed of
travel of the cutter, and se on, But any such differences
would not be discernible from the examination of a head
stamp on o cartridge case, particularly if the head stamp
had béen made, as we belicve to be the case with Zxhibit
350, b& a bumper which had been the subject of considerable
wear, l)‘-.ny such differences could also disabpear in the
process of cleaning off and re-chromium-plating bumpers,
whidehi e carrded ouwt from time to time and was explaiﬁed '
to us in evidence. -
le are also of opinion that if a hob or hﬁﬁs had been
I'ordered in terms of drawing fﬁ??j, say in 1960 eor 1961, and
the, template retained and re-used in October 79%5 for the
hoﬁs "new" and-"in current use", then it would be impossible
to.say from the heéd stamp alone whether Exhibit 350 was a
product of the earlier or the later of these hobs. In“such
o case theré might well be more chaﬁce of variation from the
-point of view of cutter size, cutter angle and wear, speéd
of travel, aﬁd ﬁinor variation in the setting of the reduction

ratio of the machine, But in the case of Exhibit 350, and

"

again emphasizing the evidence of bumper wear apparent from
the photograph of that exhibit, we think it guite impossible
to say that it could not have been the product of such an
garlier hob, | -

This vrings ﬁs tg the evidence relating to the practice
of Roeszlers as to tlie retehtion and sterage of templates.
Such a practice was undoubtedly gpllowed to a greater or
lesser extent, There was a storage rack for the templates

.1aﬁd a system of cataloguing. In late 1973 Mr Leighton Was
able to produce to Dr Nelson a template whidh in Dr MNelson's

_opinion, which we accept, was mado for the purposc of
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engraving the master hob supplicd in October 1903, In an
affidavit which he swore in October 1973, and which is
exhibited to his affidavit of 27 July 1974 filed in support
of the present referral, lMr Leighton sajd thot it had been
standard practice at Roeszlers for many years to retain
templates for repular customers, so that on receipt of a
similar order from such a customer the template could be

uséd toe complete the new order. ~ He also said that it was
the practice to irspect the retailned ;tock of templatos;_
every cighteenlmonths to two years, end to destroy tcmﬁlates
not used for some time. He added thﬁt the retained stock
had been heavily purged when Roeszlers moved to new premises
in 1871, The lack of precision in these matterslis, hﬁﬁevur,
evident frﬁm the retention in 1973 of the master hob -
template made ten years carlier. 2

In his subsequent affidavit of July 1974, sworn at the

1'ﬁbquest of these interesting themselves in the case from the

poiﬁt of view of Thomas, Mr Leighton emphasized that templates
of the kind used to make engraved hobs (hé was not here
speaking of ﬁaster hobs) "are made 4in a few minutes and area
not usually kept because of storage and cataloguing
difficulties’. He went on to say "To the best of my!
knowledge a template was never used in the preduction of

more than cne hob for IMI at the time of one order, except

when two hobs were ordered in the same instruction.

The templates were not retained but a new template was

made each time a new engraving was made of a hob", These
matters were the subject of fairly extensive crogs—examin—
ation during the. hearing before us. Mr Leighton explained
that some templates took quite sémé ﬁcurs of work to make
and were considered very important, while others were easily
made and were not considered of particular importance; As
to the former type ﬁe said "more attention is pald to the

retention of these". Our strong impression was that MNr

B =i Ee o e——
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Leighton could not exclude the pocsibility of storage of
edsily made tqmplatos. In his affidavit he sajd that
this wis in fact the practice if orders were expected on
a veckly or monthly fréqucncy, . It scems to us that this
could also well have been donenin the experimental atmosphere
which evidently eﬁisteé in the years immediately following
the preparation'q& drawving P4773 in March 1959, In such
. . an atmosphere further brdcrs for engraved hobs might well
have been cxpectedf There are further factors, Mr ‘
Leighton cann&t speak of the position pribr to 1962, when
he joined the staff. °~ We do not know how many tradesmen
other than Mr Leighton may have been cmployed. at any
rolevant time, or vwhat their individual attitudes may have
been towards the retention of templates. In brief, our
impression of this aspect of the case 1s that the practice
aé to retention of templates cannot be pinned dow; in any
.ﬁrecise way, and that the hobs "new" and "in current use”
may well‘have been engraved from a template retained after’
"the production of an earlier hob. )
_ Vie realise,.of course, that - with the possible
exception 6f Exhibit 343, to which we shall refer in a
moment - no sample has been found of a cartridge case which
could have been a product of such an earlier hob and which
was loaded with a patte;nts.ﬁulletL But we are now con-
cerned with cartridge cases produced before September 1963,
and possibly as far. back as early 1960, and with a hob
which, for all Qé can say, may have become useless through
damage or metal failure after quite a short life. Vhile
the lack of samples militates to some degree against the
existence of an earlier hob of the,kind which we have been
"discussing, 1%t 1s not of sufficient importance, in our view,
to remove as a very real possibili{y the existence of such
an earlier hob. Likewise, we apprecclate that another hob,

namely the “Wide-I" hob, may have been made in the same
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period of ycars without ;esort to'thc retained tomplate,

But this could casily happen if a diffcrent engraver happened
to be pgiven the task of fulfilling the order which resultead
in the "Wide-I" hob. .

If there had not been 5 real possibllity of thé
retention of a templaté I;om an earlier hob then we might
well have thought that the chances of two hobs being enpgraveg
in a substantiallylsimilar way from the drawing P4773 would
have bteen so remote that they shoﬁld be dismissed. This
drawing allows the engraver certain tolerances which afd )
important at the stage when he arranges hls stock letters
in the type slide of his pantograph machine. There is,
first, a question of human erfor. Dr Nelson suggests as
an explanation of the "Wide-I" category that the engraver
misread the drawing by intefpreting the distancgs between
the two letters "I" as referring to centre disténces
rather than to the overall distances between the extremities
of :the letters. Then there are other matters not so
precisely specified. A dscision is left to the engrnvéf
as to whether he should position the letter "C" in such a
way that the geometrical centre of that letter would be .

équidistant between the "I's" or whether he should position

the "C" in a way that is more pleasing to the eye.

Importantly, the engraver is left to exercisc a discretion
as to how far he should follow round the standard letter

ncr ywhen deciding at what point he should terminate the
"horns"lof that letter, Lastly, there 1s the possibility
that one of the stock letters used in the pantograph machine

might Qary in height from the others, These factors are at

Jthe root of Dr Sprott's theories, K and theé have considerable

weight} But, in our view, they have no real relevance once
the possibility is accepited, as we think it must be, of a
number of hobs having been engraved by the use of a common

template,



We should malke a brief reference to Exhibits 34% ang
1964/2 which were the cubject of considerable argument befare
us. ‘
The first of these is often referred to as the
“Kciéh cartridpe case".-».This 15 because ot both trials
Detective Keith‘gave evidénéc fhat he had found on Thomas's
farm o particular compgete round of .22 ammunition. He said
that the bullet and the cartridge case were separated and
that the bullet was found to have the figure 8 on its base.
He also said that the cartridgc'was then fired in a riflc—
in order to destroy the propellant charge. He produced
what he said were the cartridge case and bullet as Exhibit
343, _Towards the end of the second trial both Dr Sprott;
‘on the one hand, and Dr Nelson and Mr Shanahan of the -
Depaftment of Scientific and Industrial Rezearch on the
other, examined the cartridge case which at that time had
been produced as part of Exhibﬁt 33, It 1s common ground
that.the cartridge case then examined was an unfired one.
It no longer exists, having been disposed of ﬁlong with
~ . other eﬁhib;ts. There is no photograph of it, It was at
no time examined in the light of knowledye acquired since
the second trial as to . the most appropriate parameters by
which to classify head stamps into different éategories‘
It is relied on by the Crown as an cxample of a head stamp'
said to be indistinguishable from Exhibit 350 being found
on ‘a cartridge case which was loaded with a pattern 8 builet.
In all the circumstances we do not think that on this
referral we should pléce any reliance on Exhibit 343 and we
have accordingly disregarded it when considering the probability
of Exhibit 350 having been derived from a hob earlier in date
touw ._ than the hobs “new" and "in current use',
The second exhibit, known as "1964/2", is a complete
round of .22 ammunition which was not referrcd to at _ecither

trial. It has been produced on this referral by Dr Nelson




vho niates that he obtaindd it from the Colonial Ammunition
Co. in Auckland at some time between 24 January 1964 and 6
February 196&.‘ This cariridge case was loaded with a bullet
which did not huve a figure 8 on the base, and vhich was of

a type cu}lcd either a rifle club bullet or a palma bullet.
The cartridge was wet primed and not, as in the case of
Exhibit 350, dry primed. . It wasg filled with a powder then
only used in experimental type rounds and called Maccurex".

. The only real point about this exhibit-is that in Dr Melson's
opinion the head sfamp was indistinpguishable from that of -
Exhibit 350, which would mean that, at a date not later

than 6 February 1964, a cartridge case had arrived in
Auckland, and been loaded as an experimental round, which
'had on ;t a head stamp made Ly a bumper similar to that
which made Exhibit 350, The evidence of lr CcokJmakes it
highly imprecbable that a wet primed cartridge witﬁ such a
head-stamp could have been in exiéécnce at that time. Itb

is also possible that an early batch of cartridge cascs
derived from hobs “new" ér‘“in current use" cculd have
arrived in Auckland by that date for experimental purposes,
We have not been able to derive any assistance from Exhibi£
1964/2, —— |
- {n the same context we should also mention‘a comparative
photogrdph which was produced as Exhibit "A" to Mr Cook's
affidavit. Mr Booth-also referred to it in his affidavit,

and said that he published it in one of his newspaper

articles to illustrate his cpinion that Exhibit 750 could

not have fired either of the fatal bullets, It displayed

a photograph of the head stamp on Exhibit 350 alongside and
contrasting with a photograph of thé head stamp on what Iir
Booth described in his affidavit as "ene of the types being
used in the manuractﬁre of carfrldgcs by CAC, Auckland,

during the period that pattern B projectiles were being usSed

in Fhe mnnufacture of ammunitioﬁ”. . The implicatioﬁ‘was that

iy



to the view earlier expressed, namely, that we are unable to

exclude the reasonable possibility that Exhibit 350 was = - . |

' therefore could have been loaded in New Zealand with a pattern

8 bulle

O, S, S Pt e U T

:
Exhibit 350 could never have been loaded with ntpatturn 8
bullel, In cross-examination, however, Mr Booth ngrced
that the cartridge bearing the latter head stamp bad not
been bérore the Court us an exhibit ot the second trinl,

and he admitted that he was unable to produce it, as
requested,.for expert examination for the purposes of {his
referral., Thercfore. neither the head stamp nor the
cartmipge case being identified, or available for examination,
the photograph is of no value to the Court on the questions
at issue,

Having dealt with those three exhibits we come back

produced in Australia at some time before October 1963 and

o

- In those circunstances our opinion is that Question 1

must be answered "No'.

CONCLUSTION:

The Cairt's answers to the questions are as follows:

Cruestion 1 No,

Question 2 In view of the answer to Questidn 1 no answer to
Question 2 is required. Fer that feason, and
! @lso because a determination on the applicant's
petition is a matter for thé Governor-GCeneral in
\ f, " Council, the Court refrains from any discussion
y j "~ of the considerable body of evidence against
A Thomas, sthier khin Shat relating to Exhibit 350,
; \\ " which was before the jury for their consideration:

\ in reaching their verdict. ff
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Judicial Review — High Court Judgment



602 High Court [1980)

Re Royal Commission on Thomas Case

High Coun (Full Court) Auckiand
4,6,7, 8,11, 12, 13, 14, 15, 18, 19, 29 Augus 1980
Motler, Holland and Thorp JJ

Commission of Inquiry — Judicial review — Meaning and effect of a pardon —
After Thomas had been granted a free pardon, a Royal Commission was established
1o inguire into the circumstances of his conviction for the murders of the Crewes —
Whether the Commission is subject to the supervisory powers of the Court — Effect
of the pardon on the Comymission’s inquiries — Crimes Act 1961, s 407 — Judicature
Amendment Act 1972, 55 3 and 4.

On 17 December 1979 Arthur Allan Thomas was granted —a free pardon™ in respect
of his conviction on 16 April 1973 for the murders of David and Jeanette Crewe. On
24 April 1980, a Royal Commission was set up o inquire into and report on the
circumstances of Thomas's conviction for the murders. The Commission began iis
work on 21 May. On 30 July, while the Commission was still sitting, the New
Zealand Police Association, the Police Officers Guild, Hutton {who had been the
police officer in charge of the murder investigations), and Jefferies {a police officer
involved in those investigations) applied, inter alia, for judicial review of certain
~decisions” of the Commission, for a writ of prohibition prohibiting the
Commission from continuing (o consider the matters referred 1o i1 under the 1erms
of reference, or an order declaring that the Commission was disqualified from
continuing to consider the matters referred to it. A motion (o sirike out was filed by
the respondents on grounds that the Courl had no jurisdiction to entertain the
proceedings.

Held: 1 The Court had jurisdiction 1o entertain the proceedings:

(a) A Commission of Inquiry, whether it was established by the Executive under
a statutory provision or created under the Royal prerogative, was subject to the
Court’s supervisory powers (sec p 611 line 14).

Cock v Antorney-General (1909) 28 NZLR 405 applied.

(b) In performing its functions, the Commission was making an “investigation
or inquiry™ in 1erms of the Judicature Amendment Act 1972, as amended in 1977,
and, both by its public rulings and pronouncements during the cousrse of the
investigation and by its reporting, it would exercise “statutory powers of decision™.
Regardless of the provisions of the Judicalure Amendment Act 1972 the applicants
would have been entitled 1o certiorari or prohibition, and accordingly they came
clearly within s 4(1) of the Act (see p 615 line 17).

2 The allegations of bias in the sense of predetermination of issues had not been
established (see p 626 line 49).

3 The effect of the pardon was to remove the criminal element of the offence
named in the pardon, but not 10 create any factual fiction, or 10 raise the inference
that the person pardoned had not in fact commitied the crime for which the pardon
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1 NZLR Re Rayal Commission on Thomas Case 603

was granted. Thomas, by reason of the pardon, was deemed to have been wrongty
convicted, and he could not again be charged with the murders of the Crewes (see
p 620 line 15).

4 The applicants had established an error of law relaiing 10 the Commission’s
interpretation of the pardon, and, directly or indirecily from that, errors of law in
relation to the admission or exclusion of ceriain classes of evidence. Although there
had been errors of law they were noi irreversible. The Court made the following
declarations:

{(a) The pardon granted to Thomas in no way limiied the ambit of the
Commission’s inquiries pursuant to its 1erms of reference, that ambit being limited
only by the relevance of evidence to the subject-matter of the several erms of
reference,

(b) Although any decision as 10 the relevancy of particular evidence to any
particular term of reference was for the Commission, il would be wrong in law (o
exclude evidence otherwise relevant to any term of reference on the grounds (i) that
it might tend 10 implicate Thomas in the killing of the Crewes or (ii) that it was
circumstantial or indirect evidence (see p 623 line 30, p 629 line 33).

Other cases mentioned in judgment

Attormey-General v De Keyser’s Royal Hotel [1920] AC 508.

Bennet v Easedale (1626) Cro Car 55.

Bushell v Secretary of State for the Environment [1980] 3 WLR 22; [1980] 2 All ER
608.

Chandler v Director of Public Prosecutions [1964] AC 763; [1962] 3 All ER 142,

Cuddingron v Witkins (1615) Hob 67.

De Verteuil v Knaggs [1918] AC 557.

Furnell v Whangarei High Schools Board [1973]) 2 NZLR 705; [1973] AC 660.

Hay v Justices of the Tower Division of London (1890) 24 QBD 561.

Laker Airways Ltd v Department of Trade [1977] QB 643; {1977] 2 All ER 182,

Pergamon Fress Ltd, Re [1971] Ch 388; [1970] 3 All ER 535.

R v Boves (1361) 9 Cox CC 32.

R v Cosgrove [1948)] Tas SR 99.

R v Criminal Injuries Compensation Board, ex parte Lain [1967] 2 QB 864; [1967] 2
All ER 770,

R v Dean (1896) 17 NSWR 35.

R v Graham (1865) Col LI 6.

R v Liverpoo! Corporation, ex parte Liverpool Taxi Fleet QOperators' Association
[1972} 2 QB 299; [1972] 2 All ER 589.

Royal Commission on State Services, Re the [1962] NZLR 96.

Royal Prerogative of Mercy upon Deportation Proceedings, Re (1933] 2 DLR 348.

Thames Jockey Club v New Zealand Racing Authority [1974] 2 NZLR 609.

Thomas v Howe (1674) Vaugh 330.

Wiseman v Borneman [1971] AC 297: [1969] 3 All ER 275.

Note
Refer 4 Abridgement 313; 1 Abridgement 82

Application for review

There were (wo sets of proceedings before the Court: first, an application under the
Judicature Amendment Act 1972 for judicial review of the operations of the Royal
Commission set up on 24 April 1980 to inquire into and report on the circumsiances
of the convictions of Arthur Allan Thomas for the murders of David Harvey Crewe
and Jeanette Lenore Crewe: and second, a notice of motion seeking orders that a
writ of centiorari should issue to the Commission or that writs of prohibition should
be directed 10 it. In addition, notices of motion had been filed on behalf of the
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Commission and Arthur Allan Thomas asking, in effect, that the proceedings be
struck out on grounds thal the Court had no jurisdiction to entertain them.

D L Tompkins QC and J H Blackmore for the New Zealand Police Association
Incorporated, the Police Officers Guild Incomporated, Bruce Thomas Newion
Hunon and Murray lefferies (the applicanis).

G P Barton and H C Keyie for the Royal Commission (the first respondents).

H F Murphy and N [ Smith for Anhur Allan Thomas (ihe second respondent).

R P Smeltie QC and D £ Schnaeur for the Atiorney-General on behalf of (he
Department of Scientific and Indusirial Research (the third respondenis).

J D Shields for the New Zealand Police {Lthe fourth respondent).

Cur adv vuf

JUDGMENT OF THE COURT. By 16 September 1970 it had become
apparent, as the result of investigations by the police, that Jeanette Lenore Crewe
and David Harvey Crewe had been murdered. Her body was recovered from the
Waikato River on 16 August of that year, and that of her husband was found
floating in it on 16 September. On 11 November one Arthur Allan Thomas was
arrested and charged with the murder of themn both. Depositions were taken, and
Thomas was commilted to the Supreme Court for trial. The trial began on 15
February 1971, and, on 2 March, Thomas was found guilty. Over the next two years
certain sieps wer¢ taken which need not be detailed here. However, as the result of a
referral to the Court of Appeal under s 406 of the Crimes Act 1961, Thomas faced a
second trial. [ began on 26 March 1973, and finished on 16 April with, once again, a
verdict of guilty. He was, of course, senienced 1o imprisonment for life. Many years
went by, during which Thomas continued to serve his sentence. Bui on 17
December 1979 he was granted “a {ree pardon”.

The pardon was in these terms:

“WHEREAS on the sixieenth day of April 1973 Arthur Allan Thomas was
convicted in the Supreme Court at Auckland of the murder of David Harvey
Crewe and of Jeanetle Lenore Crewe and was sentenced 1o imprisonment for
life:

“AND WHEREAS it has been made to appear from a report 10 the Prime
Minister by Robert Alexander Adams-Smith QC that there is real doubl whether
it can properly be contended thai the case against the said Arthur Allan Thomas
was proved beyond reasonable doubt:

“NOW THEREFORE I, Keith Jacka Holyoake, Governor-General of New
Zrealand, acting upon he advice of the Minister of Justice, hereby in the name
and on behalf of Her Majesty grant a free pardon 10 the said Arthur Allan
Thomas in respect of the said crime:

“AND I command and require the Superintendent of Tongariro Prisocn Farm
and all others whom i1 may concern to give effect to the said pardon.”

As the result of this Thomas was released.

Then, on 24 April 1980, 2 Royal Commission was set up “to Inquire [nte and
Report Upon the Circumstances of the Convictions of Asthur Allan Thomas for the
Murders of David Harvey Crewe and Jeanette Lenore Crewe”,

The Commissioners appointed were:

(a) The Honourable Robert Lindsay Taylor, a retired Judge of the Supreme
Court of New South Wales;

(b) The Right Honourable John Bowie Gordon. 1 former Minister of the Crown
in New Zealand; and

(¢) The Most Reverend Allen Howard Johnston, Archbishop of New Zealand.
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1 NZLR Re Royal Commission on Thomas Case 605

Of these the first-named was appointed Chairman of the Commission. In the rest of
this judgment we shall refer o the Commissioners coliectively as “the
Commission™,

The document? of appointment (to which we shall hergafier refer as ~the 1erms of
5 reference”) went on 1o say that the Commission was ““to inquire into and report

uponn

-1.

..2‘
~3.

4,

“5.

..6.

-7

the following matters:

Whether the investigation by the Police into the deaths . . . was carried out
in a proper manner; and, in particular, —

~(a) Whether there was any impropriely on any person’s part in the course
of the investigation or subsequently, either in respect of the caruridge
case (Exhibit 350) or in respect of any other matler?

~(b) Whether any matters that should have been investigated were nol
investigated?

*{c) Whether proper steps were laken, after the arrest of [Thomas], to
investigate any matter or information, if any, which suggested that he
was not responsible for those deaths?

Whether the arrest and prosecution of [Thomas] was justified?

Whether 1he prosecution failed al any stage 10 perform any duty it owed to
the defence in respect of —

~{a) The disclosure of evidentiary malerial which might have assisted the
defence?

~(b} Any other matter?

Whether, in respect of the jury list for either trial, —

*(a) The Crown or the Police or the defence obtained preference in respect
of the time at which the list was supplied?

~{b) Any persons named on the list were approached by representatives of
the Crown or the Police or the defence before the jury was selected?

~{c) Anything was done otherwise than in accordance with normal practice
or was improper or was calculated 10 prejudice the faimess of the
subsequent trial?

Whether, afier each trial, —

“(a) The Crown or the Police made an adequate investigation into new
matters, if any, which may have related to the deaths . . . or to the ral
and which were placed before the Crown or the Police by any person or
persons?

*(b} Any relevant facts became known 1o the Crown or the Police which
were not known to them al the lime of the (rial?

What sum, if any, should be paid by way of compensation 10 [Thomas}
following upon the grant of the free pardon?

Such other matters as are directiy relevant (0 the matiers mentioned in

paragraphs | to 6 of these presents:

Bul nothing in paragraphs 1 to 7 of these presents shall empower you to inguire
inta or report upon the actual conduct of the trials, whether by the Courts or on
the part of the Crown or the defence .. ."

The terms of reference then set out certain powers conferred upon, and certain
directions given to, the Commission. The wording of these, as far as it is necessary
for our present purposes, is as follows:

(a) ... for the better enabling you 10 carry these presents into effect you are

&

hereby authorised and empowered (0 make and conduct any inquiry or
investigation under these presents in such manner and at such time and
place as you think expedient, with power to adjourn from time 1o time and
piace 10 place as you think fit ... ™

... you are hereby strictly charged and directed that you shall not at any
time publish, save 10 His Excellency the Governor-General, in pursuance of
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these presents or by His Excellency’s direction, the contenis of any report so
made or 10 be made by you, or any evidence or information obtained by you
in the exercise of the powers hereby conferred on you, except such evidence
or information as is received in the course of a sitting open 1o the public:™

(c) *...you are hereby directed that where documents of a confidential nature,
such as Police files, solicitors’ files, and other confidential documenis of the
Crown or of any other person, are disclosed 10 you, you shall disclose the
contents of those documents, whether in your report or 10 other persons
(including parties to the inquiry}, only 1 the extent that, in your opinion,
such disciosure is proper and necessary in the interesis of making full
inquiry in1o any of the matters set out in paragraphs | to 7 of these presents
or of reporting thereon:™;

(d) . ..you have libery to report your proceadings and findings under this Our
Commission from (ime to time if you shall judge it expedient to do s0.”.

The Commission began its work on 21 May, and iis inquiries are still continuing.

However, on 25 July the first proceeding with which we have to deal was
commenced. It consisted of a notice of motion, pursuant to the Judicature
Amendment Act 1972, seeking a variety of orders by way of review of the
operations of the Commission. This was supported by a statement of claim, and by
an affidavit by a certain Detective Chief Superintendent Brian Wilkinson. Then, on
30 July, a further notice of motion was filed, seeking orders, quite apart from the
provisions of the Judicaiure Amendment Act, that a writ of certiorari should issue 10
the Commission or that writs of prohibition should be directed to it. This 100 was, of
course, supporied by a statement of claim, and it specifically mentioned, in respect of
the grounds of the application, “the affidavits filed in support of an application for
review brought by the plaintiffs against the defendants™. This statement included
the affidavit of Detective Chief Superintendent Wilkinson, and another affidavit
which, by then, had been filed, and which had been sworn by one Brian Sinclair
Cooney in connection with an appearance by the Chairman of the Commission on a
\elevision programme on 24 July. (As we have mentioned there are 1wo sets of
proceedings before us. In the first that was filed the parties appear as applicants and
respondents; in the second they appear as plainiiffs and defendants. In the rest of
this judgment we shall use the terms “applicant” and —respondent”, irrespective of
the notice of motion 1o which we are referring.)

Since the original documents were filed there have been a number of
amendments made to some of them, and finally, during the course of the hearing
before us, the applicants filed a "second amended statement of claim™ which, though
it has been filed in the proceedings under the Judicalure Amendment Act, is, we
understand, intended 1o summarise the claims of the applicants in both matiers.

Al this stage we should record that the third applicant and the fourth applicant
both gave evidence before the Commission. The third applicani, Bruce Thomas
Newton Hutton, was the police officer in charge of the investigation into the deaths;
and the fourth applicant, Murray Jefferies, was an officer involved in those
investigations, Hutton resigned from the New Zealand Police in May 1976, but
Jefferies is still a member of the force. The respective inlerests of the other 1wo
applicants, the New Zealand Police Association Incorporated and the Police Officers
Guild Incorporated, will be discussed later in this judgment. To complele this part of
the picture we set out that the first respondents are the members of the Commission,
that the second respondent is Thomas, that the third respondent is the Attorney-
General on behalf of the Department of Scientific and Industrial Research, and the
fourth respondent is the New Zealand Police, described in the pleadings as a
“Department of State”. Counsel for the third and fourth respondents appeared
before us when the hearing began, bui, since those they represented abided the
decision of the Court, they sought, and were granied, leave (¢ withdraw.
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[n the original notice of motion under the Judicaiure Amendment Act, relief was
sought by way of prohibition, to prevent the Commission “from inquiring into and
reporting upon that pari of term !{a) of the terms of reference thart relate 1o the
cartridge case Exhibit 350". The major ground advanced to justify this claim was
that, since thal provision would require the Commission to investigate whether ~one
or more members of the New Zealand Police had planted . . . Exhibit 350 at the
scene under circumstances amouniing 10 a crime”, it was ""ultra vires His Excellency
the Governor-General and therefore ultra vires” the Commission. Very early in the
hearing Mr Murphy raised the point that, if the applicants intended pursuing this
allegation, Her Majesty the Queen should be joined as a fifth respondent. With this
we agreed, and the necessary order was made, notice of it being immediately
conveyed to the Solicitor-General by Mr Bridger, of the Crown Law Office in
Auckland. In the end, the applicants formally abandoned this pari of their claim,
and, at the joint request of them and the Soliciior-General, the fifih respondent was

struck from the proceedings. . A
We pass now (0 a consideration of the final siatement of claim. In it there are

presented four basic causes of action. The first cause of action arises out of an
allegation that the Commission has issued certain “decisions™. In the siaternent of
claim the “decisions™ referred 10 are said 10 be these:

{a) Omne, of the 21st day of May 1980, that the effect of the pardon is thal
Thomas is deemed never 10 have commitied the offence; that, in law and in
fact, he is to be treated as a person whn never was guilty of it; that he did not
do the acts which constituted the crime; and that in no sense is the
Commission to inquire into any question of Thomas’s responsibility for the
deaths or for doing the acts that brought them about;

(b) One, of the 8th day of July 1980, that the Commission identifies Exhibit 350
as a dry primed 0.22 long rifle brass caniridge case, manufactured by IMI in
Australia after March 1964, bearing the headsiamp ~ICI”, and loaded by
CAC in Auckland with a 2 cannelure patiern 18 or 19 projectile; and that it
was fired in the Thomas rifle, Exhibit 317, but “when and where we are
unable 10 say al this stage”.

Then the Commission went on 10 say: " This identification of Ex 350 will
enable those who are concerned with the first paragraph of the Terms of
Reference to be aware of the subject matter and area of the inquiry into
“whether there was any impropriety on any person’s part in the course of the
investigation or subsequently, in respect of the cariridge case, Ex 350°™;

(c} One, of the 23rd day of July 1980, that the New Zealand Police be not
allowed 1o lead evidence to show that Thomas was present at the scene of
the murders and thus could have been in a position 1o deposit there Exhibit
350; that the New Zealand Police be not allowed 10 lead evidence pul
forward at the trials of Thomas to answer the allegations that the
investigation by the New Zealand Police was not conducted in a proper
manner; and that the evidence brought forward ai the trials as 1o Thomas’s
motive or “as 1o wire” is not relevani to the terms of reference ino which
the Commission is to inquire and upon which it is 10 report.

In respect of this cause of action the applicanis ask that the “decisions™ be
reviewed, quashed, or set aside; 1hat a declaration be made that the “decisions™ are
~wrong in law"; and thal a direction should issue to the Commission requiring it to
reconsider the “decisions”. The grounds upon which this relief is sought are
numerous. Some of them apply 1o all three “decisions™, and four apply only 10 that
of 8 July. The general ones can be summarised as follows: what the Commission did
it did “'in excess of or without jurisdiction™; what the Commission did resulted in an
error of law —on the face of the record™ in that it interpreted the pardon incorrectly;
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what it did resulted in the Commission excluding, or proposing 1o exclude, evidence
and submissions “properly admissible within the terms of reference™: and, in what it
did, the Commission “acted contrary to the rules of natural justice",

The special grounds having a bearing upon what happened on 8 July are these:
the Commission acted contrary 1o the rules of natural justice in that it did not afford
“the parties” an opportunilty to be heard in respect of relevant issues; what the
Commission said on that day was contrary 1o i1s terms of reference in that it was "a
final finding amounting to a report™, which could not be “published save 10” the
Governor-General; what the Commission said was said on the basis of “improper
consideration” in that it “relied upon communications from persons not
participating in the inquiry hearings namely representatives of and members of the
New Zealand Government™; and, in saying what they did, they “acted unfairly and
were disqualified by bias”.

In their second cause of action the applicants ask for “an order by way of, or in
the nature of, a writ of prohibition™ againsi the Commission ~prohibiting [it] from
continuing to consider the matters referred 1o [it] under the terms of reference”, or,
in the aliernative, an order declaring that the Commission is disqualified from
continuing to consider the matters referred to [it]™.

In this connection the grounds are stated to be that the Commission is
~disqualified by bias” in that it has prejudged the issue relating 10 the propriety or
impropriety of the police conduct to such an extent that it is impossible for [it] now
properly and fairly to inquire into and report upon™ such matters.

There then follow particulars of bias which are applicable not only to this second
cause of action bul also Lo the first cause of action in so far as bias is alleged in respect
of it. Particulars of bias are then given and these will be referred 10 in more detail as
this judgment proceeds. [t is sufficienl to say at this stage that the particulars
mentioned the “decisions” that we have already set out; the manner of questioning
wilnesses adopted by, particularly, the Chairman; the asking by the Chairman of
rhetorical questions; unjustifiable exclusion of evidence sought 10 be tendered by the
fourth respondent; “manipulation of publicity adverse to the fourth respondent™,
with particular reference to the interview of the Chairman on television; statements
by one or more of the Commission which show, concerning the actions of members
of the police, that those members have “committed themselves so firmly” as 0
make it “impracticable for them to deal fairly with the matters arising in term 1 of
the terms of reference™.

In the third cause of action the applicants seek an order granting a declaration
that the police should not be restricted in any way “from pursuing such inquiries as
it thinks fit into the deaths . . . whether or not such inquiries may tend 10 implicate™
Thomas. And the grounds in respect of this are stated as being that the Commission
has misinierpreted the pardon and has said that the police should not pursue any
such inquiries.

The fourth and last cause of action is one in respect of which the applicanis ask
for an order granting a declaration “that the manner in which the Crown conducted
the trials againsi [Thomas), and in particular the arguments then advanced as (o
whether shell case 350 was ejected before or after one of the fatal shols”, is irrelevant
*as far as the Commission’s consideration of, and report upon the matiers raised by
the terms of reference™ are concerned, and particular mention is made of term 1(a).
In this instance the grounds set out are that the Commission has, in the course of the
inquiry, “referred 1o the basis on which the trials were conducied in a manner
suggesting that this should weigh with [it] when reaching [its] own conclusions™;
and further that the question of the conduct of the trials has been a matter expressly
excluded from the terms of reference.

Stmements of defence have been filed on behalf of the Commission and Thomas;
but there is no need at this stage 1o set oul the details of them.
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However, we cannol leave this survey of Lhe nature of the proceedings before us
without mentioning that, just prior to the commencement of the hearing, there were
filed, on behall of the Commission and Thomas respeciively, notices of motion
asking, in effect, that all proceedings by the applicanis should be struck oul, or thal
certain questions of law should be argued as preliminary matters. Put shortly the
grounds siated in these documents refer 10 the questions whether or not any of the
applicants has locus standi, whether this Court has jurisdiction to entertain the
applicants’ proceedings (either under the Judicature Amendment Act or otherwise),
and whether the proceedings are “in derogation of the power reserved 10 the
Governor-General by clause 1X of the [euers Patent of 11th May 1917™.

We decided that we should, first of all, hear legal argument upon the question ol
locus standi and upon that of our jurisdiction. This we did, and al the end of the
submissions made to us, being of the view thal some at least of the applicants had
locus standi, that the Royal prerogative did not in itself bar the applications, and that
the absence of jurisdiction had not been plainly made out and might well involve a
consideration of factual materiat still not before us, we reserved our decisions in
respect of both motions, and passed on to consider the merits of the claims.

Against this background we now deal with the question of locus standi.
Although 1here is a considerable volume of authority o the effect thal even a
“stranger” to proceedings may apply for, and obtain, the type of relief sought by the
present applicants, there is, in our view, no need for them to resort 1o this principle.
In de Smith’s Judicial Review of Adminisirative Action (3rd ed, 1973) this is said at
p 369:

= A person aggrieved, ie one whose legal rights have been infringed or who has
any other subsiantial inierest in impugning an order, may be awarded a certiorari
ex debito justitiae if he can establish any of the recognised grounds for
guashing".

And, at p 370, this passage appears:

*For this purpose, persons aggrieved have been defined as those who “have a
peculiar grievance of their own heyond some grievance suffcred by them in
common with the rest of the public’.”

in the present case the third applicant (Hutton) was, as we have already said, the
police officer in charge of the inquiries into the deaths, and the fourth applicant
(Jefferies) was actively involved in those inquiries. The conduct of both of them has
been, and had to be, a matter of investigation by the Commission under some of the
terms of reference. There can be no doubt that both of them are “‘persons
aggrieved™, or persons capable of being aggrieved, as the result of certain of the
inquiries and reports that the Commission is called upon 10 make. They have a
“peculiar grievance of their own beyond some grievance sulfered by them in
commen with the rest of the public™.

The first applicant is an incorporaled association 1o which there belong all
members of the New Zealand Police who do not hold commissioned rank; and the
second applicant is another incorporated association to which commissioned
members belong. These two associations are, in effect, the trade unions™ of the
police officers whose conduct 1s being investigated. And we are satisfied that they,
100, are capable of being “aggrieved™ as a result of the operations of the
Commission. We are of the opinion that they, too, have a substantial interest in Lhe
proceedings of the Commussion far greater than (hat of members of the public. In
connection with the locus standi of these two associations, it is convenient Lo refer 1o
R v Liverpool Corporation, ex parte Liverpool Taxi Fleet Operators' Association
[1972] 2 QB 299; [1972] 2 All ER 589. There are other decisions to a similar effect.

In connection with the matter now being discussed considerable reliance was
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placed by counsel for the respondents upon the proposition that none of the
applicants had been named as a “party” 1o the Commission of Inquiry. Reference
was made to Re the Royal Commission on State Services [1962] NZLR 96, A Royal
Commission had been appointed 10 inguire into, and report upon, State Services in
New Zealand, and i1 stated a case (o the Court of Appeal seeking an opinion upon a
point of law. The Court of Appeal had to consider s 4A of the Commissions of
Inquiry Act 1908 (as that Act was amended by the amending Act of 1958), This
section thien read:

~Any person interested in the inquiry shall, if he satisfies the Commission
that he has an interesi in the inquiry apart from any interest in common with the
public, be entitled 1o appear and be heard at the inquiry as if he had been cited as
a party to the inquiry.”

It was urged upon us that the only tribunal which could determine whether a person
came within the boundaries of s 4A was the Commission itself, this being because
the section says that the person must “satisfy the Commission™. It is true that some
support was given for this propasition in the judgment of Gresson P. However, we
do not read anything in the judgmenis of North and Cleary JJ which indicales that,
if this Court is satisfied that the interest of a person may be adversely affecied by
evidence given before a Commission, that person is not entitled to make applications
such as are made here simply because the Commission has not given him an
opportunity 10 be heard, or indeed, as in this case, the person himself has not even
applied 10 the Commission for leave o be heard, Moreover, in view of some
stalements made in some of the reported judgments, it is worth noting again that
Hutton and Jefferies were summoned to appear as wilnesses before the
Commission, and did so appear. Under s 11 of the Commissions of Inquiry Act they
are therefore liable 10 have an order for costs made against them.

On 4 July of this year Parliament passed the Commissions of Inquiry
Amendment Act 1980. By it s 4A, in the form that it existed in 1962, was repealed,
and a new section enacted in place of it. This read:

(1) Any person shall, if he is a parly to the inquiry or satisfiecs the
Commission that he has an interest in the inquiry apart fronmt any interest in
common with the public, be entitied to appear and be heard at the inquiry.

*(2) Any person who satisfies the Commission that any evidence given
before it may adversely affect his interests shall be given an opportunity during
the inquiry to be heard in respect of the matter 10 which the evidence relates.

~(3) Every person entitled, or given an opportunity, to be heard under this
seclion may appear in person or by his counsel or agent.”

It is clear that Parliament has exiended both the classes of person to whom
“righis™ are given in respect of Commissions of Inquiry, and the extent of their
¢ights. The new subs (2) obviously includes the third and fourth applicants and
probably some other members of the first and second applicants.

After considering carefully all the submissions made by counsel for the parties,
we are satisfied that, if the applicants in this case can establish on other grounds, a
¢claim for relief of the kinds sought (that is, leaving aside 1he question of locus
standi), no justification exists for refusing 1hat relief 10 them merely because of the
arguments advanced by the respondents querying Lheir status in the proceedings.

We now lum to another matter. A great deal of argument was presented Lo
establish that this Court has no jurisdiction at all to interfere with this Commission
and its operations, this being because the Commission is a Royal Commission
appointed under the Royal prerogative, and because, as such, it is immune from our
control, The argument was an inleresting one; but, with respect 1o Mr Murphy (who
presented it to us very forcefully), we intend dealing with it fairly briefly. This is
because the posilion seems (0 us 10 be quite clear,
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In the first piace this Court is bound by the decision of the Court of Appeal in
Cock v Attorney-General (1909) 28 NZLR 405. In that case the Court of Appeal
issued a writ of prohibition against a Royal Commission. [t is Lrue that it did so on
the grounds thal the appointment of this particular Commission was ultra vires, but
it seems to us that the case makes it clear that, as a general principie, the mere fact
that a Commission is appointed under the Royal prerogative does not prevent this
Court from exercising control over it, and, indeed, prohibiting it if that be the proper
thing 10 do.

In view of the specific circurnstances of Cock s case, Mr Murphy submitied that
the controlling jurisdiction of this Court was limited to the validity of the
appoinument of a Royal Commission, and that, once such a Comrnission had been
validly appoinied then, because of the Royal prerogative, this Court cannot interfere
with it. We do not think 1that such a restriction shouid be read into the authority of
Cock 's case. In our view that case establishes that a Commission of Inquiry is subject
to the Court’s supervisory powers; and it makes no difference whether the particular
Commission was created under the Royal prerogative or by the Executive under a
statutory provision.

Even if the matter were free from authority we should still be of the opinior that
the jurisdiction of the Court, in its supervisory capacily, is not ousted merely because
the tribunal has been appointed under the Royal prerogative. That is a term used to
cover all the powers of the Sovereign which the Sovereign does not share with Her
subjects.

As is stated in Hood Phillips’ Constitutional and Administrative Law (61h ed,
1978) a1t p 272:

“The prerogatives that may be classed as executive, adminisirative or
governmental are a relic of the powers which the King had when he really
governed the country, The governmeni ai the present day is largely carried on
under statutory powers — a subject too vast for discussion in a general book on
constitutional law. Prerogative powers nowadays are mainly of importance in
reladon 1o the Civil Service, the armed forces, colonial administration,
Commonwealth relations and foreign affairs. Moreover, they have to be read
subject to the principle of ministerial responsibility. The government does not
have 1o consult, or even to inform, Parliament before exercising prerogative
powers. This is convenient, for many matters falling within the prerogative are
not suitable for public discussion before the decision is made or the aclion
performed. On the other hand, the government must feel assured of
parliameniary support afterwards, especially in a matter like war or where money
will be required.”

However, the Crown may not dispense with the laws of the land or the execution
of those laws. The Crown clearly cannot appoint a Commission, or anybody else, 1o
act contrary to the law. If the Crown is subject to the law — as il is — (hen, a fortiori,
2 delegate body of the Crown must likewise be subject 10 it

An illusiration of the increased willingness of the Courts 10 subject the exercise
of the Royal prerogative to tests of ~fairness™ is 10 be found by comparing Chandler
v Director of Public Prosecutions [1964) AC 763, 809-810; [1962) 3 All ER 142,
157-158, with the recent judgment of the Court of Appeal in England in Laker
Alrways Ltd v Department of Trade [1977) 2 All ER 182, 193a; {1977]) QB 643,
105-706.

Considerable argument took place before us, arising out of Aroerney-General v
De Keyser's Royal Horel [1920] AC 508, as to the effect of the abolition or
suspension of a Royal prerogative by an Act of Parliament covering the same
ground, or part of the same ground, as the prerogative. Undoubtedly the
Commissions of Inguiry Act 1908 and its predecessors have, 10 some extent,
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covered the same ground as the Royal prerogative to appoeint Commissioners, but
we do not think it necessary, in this case, 1o rely upon the principle stated in De
Keyser. There is, in our view, no doubt that this Commission of Inquiry is not
exempt from the supervisory role of the High Cour just because it was created by
His Excellency the Governor-General acting pursuant 1o the Letters Patent rather
than as a member of the Executive Council.

[n any event, although the appointment of this Commission appears 1o be given
under the Seal of New Zealand, and in the name of His Excellency the Governor-
General, this is said in its penultimaie paragraph:

. .. 11 is hereby declared that these presents are issued under the authority of the
Letters Palent of His Laie Majesty King George the Fifth, dated the 11th day of
May 1917, and under the authority of and subject 10 the provision of the
Commissions of Inquiry Act 1908, and with the advice and consent of the
Executive Council of New Zealand.”

[1 will therefore be seen that the Commission is a creature of (wo origins: first,
the Royal prerogative (that is to say, it was appointed by the Queen’s representative
in New Zealand, but on the advice of the appropriate Ministers); and, secondly, it
was appointed by the Executive decision of Cabinet under the provisions of the
Commissions of Inquiry Act. Counsel for Thomas did not submii that a
Commission of Inquiry appointed by the Executive Council under the Commissions
of Inquiry Act was immune from the Court’s process. What he did submilt was that
this particular Commission is invested with that immunity because it has been
appointed not only in that manner but also under the Roval prerogative, He also
acknowledged, that, in order that the Commission could function properly, it had to
depend on powers given 10 it by the Acl

It is, in our view, neither common sense nor law that, merely because there
should be added to the terms of appoiniment a reference 1o the Royal prerogative, a
Commission of Inquiry which would otherwise be subject to the law becomes
immune from iL.

The more difficult questions arising out of the preliminary arguments are (a)
whether the Commission is subject to the control of the Court by way of certiorari or
prohibition, leaving aside the provisions of the Judicature Amendrnent Act 1972
and (b) whether it is exercising a statutory power of decision within the meaning of
that Act, as amended in 1977,

Counsel referred us 10 a number of Canadian and Australian decisions relating to
attempts 10 seek the Court’s assistance in supervising the operations of Commissions
of Inguiry. There can be no doubt that, in New Zealand, a Commission of Inquiry
(whether appointed under the Act or under the Royal prerogative) is merely an
inquisitorial body with no power 10 do other than inquire and report. The position
seems to be the same in Canada and in Australia; but the relevant statules relating to
Commissions of Inquiry in those countries, and in the Provinces and Stares of those
countri=s, are different from ours. All the Australian s1awies contain provisions
preventing evidence given before Commissions of Inquiry being admissible in other
legal proceedings; and at least the majority of the Canadian siatutes include either a
right for persons interesied in the subject-matier of the inguiry 10 apply 10 the Court
by way of case stated in the eveni of the Commission itself choosing not 10 do so, or
if they do not contain this type of provision, they supply some other means of
reference 1o the Courts.

We have examined ali the cases 10 which we have been referred, but, in the end
result, we do not find it necessary, for the purpose of this judgment, o refer 10
Canadian and Australian authorities. Suffice it 1o say that, until the last iwenty years,
it seemns 10 have been accepted in Comrnonwealth jurisdictions that prohibition and
certiorari will not tie in the case of bodies which have no decisive powers and are not
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required to act judicially. However, Canada was perhaps early in recognising the
necessity of the Court (o exercise some control over inquisitorial bodies 1o ensure
that they acted fairly; and the position in Australia has no doubt been changed by
the Administrative Decisions (Judicial Review) Act 1977 and the Adminisirative
Appeals Tribunals Act 1975, this having been substantially amended in 1977.

The prerogative writs of certiorari and prohibition have existed for more than
eight centuries, and they were, in their early days, used by superior Courls to ensure
that proceedings before inferior Courts were conducted in accordance with the rules
of natural justice. In addition to this jurisdiction, there is plain authority for
controlling excess of jurisdiction by Commissions of Inquiry, the obvious example
being Cock's case,

In modern Limes the issue of the writs has been extended 10 cover administrative
tribunals, and it is trite 1o say that they will issue against any tribunal which carries
out a judicial or quasi-judicial function, and which makes decisions affecting persons
or property. Bui the Couris have also held that tribunals carrying out investigative
functions (as a necessary prerequisite o the making of administrative decisions)
musl also act fairly™.

There is at present some academic debale as 10 whether the obligation 1o observe
“natural justice” is something distinct from the obligaiion 10 “act fairly”. The
expression “natural justice™ is one that is not precise and probably should not be
defined. f1 has two arms, these being embodied in the maxims “nemo judex in causa
sua” and “audi alteram partem”. The procedure required to be adopted by any given
ribunal 1o ensure that those concepis are properly applied will vary according 1o the
ribunal and the function that it is performing.

As was said by Lord Morris of Borth-y-Gest in Furnell v Whangarei High
Schools Board [1973] 2 NZLR 705, 718; [1973] AC 660, 679;

Tt has often been pointed out that the conceptions which are indicated when
natural justice is invoked or referred 10 are not comprised within and are not o
be confined within certain hard and fast and rigid rules . . . Natural justice is but
fairness writ large and juridically. It has been described as "fair play in action’.
Nor is it a leaven to be associated only with judicial or quasi-judicial occasions.
But as was pointed out by Tucker LJ in Russell v Duke of Norfolk [1949] 1 Al
ER 109, 118, the requirements of natural justice must depend on the
circumsiances of each particular case and the subject matier under
consideration.”

This was really no new development because dicta 10 1his effect were included in the
judgment of the Privy Council in De Verreuil v Knaggs [1918] AC 557, 560, and by
the House of Lords in Wiseman v Borneman [1971] AC 297, 308; [1969] 3 All ER
275, 277-278,

Then again, the scope of the writ of certiorari was succincily stated by Lord
Parker CJ in R v Criminal Injuries Compensation Board, ex parte Lain [1967] 2 QB
864, where, a1 p 882, he said:

=The position as [ see it is 1that the exact limils of the ancien1 remedy by way
of certiorari have never been and ought not 10 be specifically defined. They have
varied from time to time being extended to meet changing conditions. At one
time the writ only went 10 an inferior couri. Later its ambil was extended to
statutory tribunals determining a lis inter partes. Later again it extended to cases
where there was 0o lis in the strict sense of the word but where immediate or
subsequent rights of a citizen were affecied. The only constant limits throughoui
were that it was performing a public duty.”

In Re Pergamon Press Lid [1971] Ch 388; [1970] 3 All ER 535, the Court of
Appeal held that inspectors appointed under s 167(3) of the Companies Act 1948 1o
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investigale the affairs of a company and o report thereon wese under a duly (o agl
fairly even though there was no duty o aci judicially. Lord Denning MR said:

~Itis true, of course, that the inspectors are not a court of law. Their proceedings
are not judicial proceedings . . . They are not even quasi-judicial, for they decide
nothing; they determine nothing. They only investigate and report. They sit in
private and are not entitied to admit the public to their meetings . . . They do not
even decide whether there is a prima facie case . ..

“But this should not lead us to minimise the significance of their task. They
have 10 make a report which may have wide repercussions. They may, if they
think fil, make findings of fact which are very damaging to those whom they
name. They may accuse some; they may condemn others; they may ruin
reputations or careers. Their report may lead to judicial proceedings. It may
expose persons 1o criminal prosecutions or to civil actions. . . . Even before the
inspectors make their report, they may inform the Board of Trade of facts which
tend to show that an offence has been committed . . . When they do make their
report, the Board . . . may, in their discretion, publish it, if they think fi1, 10 the
public at large.

“Seeing that their work and their report may lead 1o such consequences, [ am
clearly of the opinion that the inspectors must act fairly™ {ibid, 399; 539).

Sachs LJ said;

*To conclude that there must be an appropriate measure of natural justice, or
as it is often nowadays styled *fair play in action’, in the present case is thus easy.
That was, indeed, something which was well recognised by the inspectors, who
expressly so stated more than once in the course of the proceedings. The real
issue, however, is whether that measure should . . . be reduced by the courts to
some set of rules, or whether it should be left (o the inspectors, who are men of
high professional qualifications, in their discretion to proceed with that fairness
of procedure that is appropriale 10 1he particular circumstances of the case as it
may develop.

*In the application of the concept of fair play, there must be real flexibility, so
that very different situations may be met without producing procedures
unsuitable 10 the object in hand. That need for flexibility has been emphasised in
a number of authoritative passages in the judgments cited 1o this court . . .

It is only 100 easy to frame a precise set of rules which may appear
impeccable on paper and which may yet unduly hamper, lengthen and, indeed,
perhaps even frustrate .. . the activities of those engaged in investigating or
otherwise dealing with matters that fall within their proper sphere. In each case
careful regard must be had 1o the scope of the proceeding, the source of its
jurisdiction {statuiory in the preseni case), the way in which it normally falls 1o
be conducted and its objecidve™ (ibid, 403, 542).

And Buckley LJ said this:

~Tt is not a judicial function. But having regard to the circumstances which may
lead to the appointment of an inspector . . . and 10 the fact 1hat under the Act a
copy of the report must be furnished 1o the company, a need for due regard 10
lair Lreatment may arise il inspeclors propose 10 report adversely on the conduct
of any director or officer. If it is found thai a director or officer has made some
default or acted improperly in relation to the conduct of the company’s affairs,
this may well prompt the company to institute proceedings against him, or it may
prompt others 10 institule proceedings against him. In those proceedings the
person proceeded against would have the full protection of a judicial process, but,
particularly since the company is entitled 10 a copy of the report, he should not be
exposed to the risk of such proceedings without being given a fair opporiunity by
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the inspeciors to forestall an adverse report. If inspectors are disposed 10 report
on the conduct of anyone in such a way that he may in consequence be
proceeded against, either in criminal or civil proceedings, the inspeciors should
give him, if he has not already had i, such information of the complaint or
criticism which they may make of him in their report and of their reasons for
doing so, including such information as to the nature and effect of the evidence
which disposes them s0 to report, as is necessary 10 give the person concerned a
fair opportunity of dealing with the matter, and they should give him such an
opportunity” (ibid, 407; 545},

The matter has recently been before the House of Lords in Bushell v Secretary of
State for the Environment {1980] 2 All ER 608; [1980) 3 WLR 22. That was a case
where an inspector was appointed by the Secretary of State to inquire into objections
concerning a proposed motorway and to report to the Minister. Although the final
decision was not a unanimous one, all the learned Law Lords were of the view that
the inspector was under a duly 10 act fairly, even though he was merely carrying oul
an investigation and then reporting.

In the light of the authorities 1o which we have referred, we are satisfied 1hal
dicta in earlier cases to the effect that a Commission of Inquiry is immune from
certorari or prohibition because it is doing no more Lhan inguiring and reporting are
now oul of date, and are not in accord with the Court’s responsibility to ensure that
all ribunals carrying out functions (either investigative or decisive, or both) which
are likely 10 affect individuals in relation to their personal civil rights, or Lo expose
them to prosecution under the criminal law, act fairly 10 those concerned.

It is clear that the Judicature Amendment Act 1972 did not repeal the exisling
law as to the prerogative writs. [t did, however, provide a simpler procedure; and it
widened substantially the nature of the relief that the Court could grant once the
applicant established his grounds. Section 4(1), however, provided that only
applicants who would otherwise have been eniitled to relief by way of mandamus,
prohibition, certiorari, declaration or injunction should obain the benefits of the
Act,

~Statutory power™ and “statutory power of decision’™ were both defined in s 3.
Then, following the decision of the Court of Appeal in Thames Jockey Club v New
Zealand Racing Authority [1974] 2 NZLR 609, an addiucnal paragraph was added
io the definition of “statutory power™ by the amending Act of 1977. This is o bk
found in para {e) in the Act as it now stands, and it is in these terms:

“To make any investigation ofr inquiry into the rights, powers, privileges,
immunities, duties, or liabilities of any person”,

Al the same time, the definition of “statutory power of decision™ was enlarged 10
include not only decisions deciding or prescribing . . . the rights, powers, privileges,
immunities, duties, or liabilities of any person”, but also those “affecting” such
matiers,

We are satisfied that the Commission, in performing its functions, is making an
investigation or inquiry” in terms of the Act, and that, both by its public rulings
and pronouncements during the course of its investigation and by iis reporting, it
will exercise “"statutory powers of decision™ in the extended meaning of that phrase
to which we have just referred.

In the light of our finding that the applicants would have been entitled to
certiorari or prohibition regardless of the provisions of the Judicature Amendment
Act, they accordingly come clearly within s 4(1) of it, and it is unnecessary for them
10 rely upon the provisions of subs (2A) of s 4, a provision (hat was also inserted by
the amending Act of 1977. That subsection reads:

“Notwithstanding any rule of law 0 the comirary, it shall no! be a bar 1o the
grant of relief in proceedings for a writ or an order of or in the nature of certiorari
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or prohibition, or to the grant of relief on an application for review, that the
persen who has exercised, or is proposing (o exercise, a stalutory power was not
under a duty to act judicially; but this subsection shall not be construed 0
enlarge or modify the grounds on which the Courlt may treat an applicant as
being entitled to an order of or in the nature of certiorari or prohibition under the
foregoing provisions of this section.”

Al first sight 5t appears that this subsection purporis 10 enlarge the jurisdiction under
the Act, bul thal, by its final phrase, takes that enlargement away. Counsel for all
pariies referred 10 the subsection, bt they were unable 10 assist us with s precise
meaning.

The intention of the 1972 legislation was not 10 widen the grounds on which the
Court could grant relief, but 10 extend the nature of the relief that could be granted
once these grounds were established, and then o improve the procedure by which
that relief could be oblained.

Once this concept is emphasised, s 4(2A) is, in our view, clarified. It is merely a
recognition that certioran or prohibition is now available independently of the Aci,
even though there is no duty to act judicially; but, ex abundanti cautela, Lthe
legislature has provided that this stalutory recognition shall not mean thal there has
been any enlargement of the grounds which would otherwise justify such relief.

A Further factor which has reinforced our view that a Commission of [nquiry
must be subject 10 control by the Court is the fact that, while this Commission has
been sitting, Parliament enacted the Commissions of Inquiry Amendment Act 1980,
10 which we have already referred.

We are satisfied that the new s 4A, as it appears in this laiest amendment, means
that the Commission has duties towards certain persons, and, that being so, we are
equally satisfied that the Court has a duty to ensure that those persons are
adequately protected, and that any failure to act fairly towards them should be
corrected by the issue of certiorari or prohibition, or by other relief under the
Judicature Amendment Act.

The jurisdiction which the Court has in these present proceedings is three-fold:
first, to ensure that the Commission acts fairly 10 persons likely (o be aggrieved:
secondly, if in its discretion it thinks it proper so to do, to prohibit the Commission
from acting in excess of its jurisdiction by comrmitting errars of law which prevent it
from correctly carrying out its appointed 1ask, or by rejecting evidence which i
shouid take into account, or by 1aking into account evidence which it should nol
consider; and, thirdly, to exercise the powers given to the High Court on an
application for review under the Judicalure Amendment Act 1972.

Having dealt with the preliminary matiers that were argued before us, we
consider that we should immediately decide this question: “What is the true
meaning and effect of the pardon?” We say this because the principal complaint
made by the applicants is that the Commission has misconstrued that meaning and
effect, and, by reason of this initial error, has misconceived the scope of its inquiries.

[n New Zealand 1he source of the power Lo grant pardons is, and always has
been, the Royal prerogative of mercy delegated initially 10 the Governor of the
country, and, latterly, to the Governor-General. In 1874 a continuing delegation was
made by Letlers Pateni 1o avoid the necessity of rencwed delegations on each new
gubernatorial appointment; ang, in 1892, Royal Instructions were issued requiring
the Governor 10 obiain the advice of the Executive Council in capilal cases, and that
of one of his Ministers in other cases, before granting a pardon or reprieve. The
current delegation is in the Leuiers Patent and Royal Insiructions issued in 1917
The operative and relevant portion of clause VIIT of the Letters Patent, and that of
clause VII of 1the Royal Insiructions read:

Clause VTIL

“When any cnime has been commiited within the Dominion, or for which the
offender may be iried therein, the Governor-General may as he shall see

30

35

40

45

50



20

25

30

35

40

45

50

1 NZLR Re Raval Commission on Thomas Case 617

occasion, in Our name and on Qur behalf, grant a pardon 10 any accomplice in
such crime who shall give such information as shall lead to the conviction of the
principal offender, or of any one of such offenders if more 1han one; and further,
may grant 1o any offender convicted in any Court, or before any Judge, or other
Magistrate, within the Dominion, a pardon, either free or subject 1o lawful
conditions, or any remission of the senience passed on such offender, or any
respite of the execution of such sentence for such period as the Govemor-
General thinks fit;, and further may remit any fines, penalties, or forfeitures, due
or accrued 1o Us.™

And clause VI

~The Governor-General shall nol pardon or reprieve any offender withou! firsi
receiving in capital cases the advice of the Executive Council, and in other cases
the advice of one, al Jeast, of his Ministers . ..".

There were brief references 10 pardons in s2 of the Public Offenders’
Disqualification Act 1882 and in s 452 of the Crimes Act 1908, both being in relation
to the restoration of civil rights 10 convicted persons who had “endured the
punishmen(™ to which their convictions had subjected them. Then s 17 of the
Criminal Appeal Act 1945 (which s1atute was 10 be read together with, and deemed
part of, the Crimes Act 1908), after declaring that ~Nothing in this Act shall affect
Lhe prerogative of mercy”, gave 10 the Governor-General, when he was considering
an application for the exercise of the prerogative, the right to refer to the Courts, for
their decision or opinion, any questions arising from the case under review.

However, il was not until the replacement of the Crimes Act 1908 by the Crimes
Act 1961 that any statutory attempt was made 1o define the effect of a pardon. In the
Act of 1961, s 406 gives 10 the Governor-General in Councii the same sort of powers
as had been given to the Governor-General in 1945; and there then appears, under
the title of “Effect of free pardon™ a new s 407. It is in these words:

“Where any person convicted of any offence is granted a free pardon by Her
Majesty, or by the Governor-General in the exercise of any powers vested in
him in that behalf, thal person shall be deemed never to have commiited that
offence:

“Provided that the graniing of a free puardon shall not affect anyihing
lawfully done or the consequences of anything unlawfully done before it is
granted.”

As in any statute which is intended both to consolidate and amend the existing
law, it is necessary o consider to what extent this provision was intended to be
declaratory of the existing law, and 1o what extent il was intended 1o amend it. The
language itself suffers the inevitable obscurity involved in a "deeming” clause. On a
normal construction, having regard to Lhe previous legislative history, the proviso
and the “deeming” clause can.be recognised as an attempt 1o cope with difficulties in
the nawure of residual atlainders, which had been experienced in New Zealand in R v
Graham (1865) Col LJ 16. There the Court of Appeal had to construe the provision
of the Imperial statute 7 and 8 Geo IV ¢ 28, ss 11 and 13, which remained in force in
New Zealand until i1 ceased 1o have effect by virtue of the provisions of s 412 of the
Crimes Act 1961. Section 13 of the [mperial staiute provided that a free pardon
given under the Sign Manual shall, upon the discharge of the offender from custody,
“have the effect of a pardon under the great seal for such offender, as 1o the felony
for which such pardon shall be so granted: Provided always that no free pardon . ..
shall prevent or mitigate the punishment (o which the offender migh! otherwise be
tawfully sentenced on a subsequeni conviction for any felony committed afier the
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granling of any such pardon™. Arney CJ, delivering the judgment of the Court, said
alp18:

~Although 11 seems formerly 10 have been doubted whether a pardon did
anything more than proteci Lhe person of the prisoner from punishment, it is
now scltled that it removes all the consequences of the conviction, such as
infamy and forfeiture. . ..

*Bu the obviating of the consequence of a conviction is something very
different from geding rid of the conviction itsell. That can only be effected by
guashing it on demurrer or otherwise, or by reversing it in error. This has not
been done in the present casz, and, therefore, the conviction remains in full force
and unreversed.”

Such an interpretation could not survive the terms of s 407.

In order 1o consider intelligently whether any other reformative intention is
disclosed by s 407 it is necessary to consider next the effect and meaning of a
prerogative pardon. Because of the conilicts between the King and Parliament, the
subject of the extent and effect of pardons was of great significance in the early
seventeenth century, and it is the subject of a lengthy discussion in Coke s Institutes,
Part 3, at pp 233 10 239, in which he describes certain limitations already claimed 10
fetter the prerogative. Ceriainly it is clear that, after the Act of Setilement 1700, no
pardon could be pleaded in bar of an impeachmeni by the House of Commons.

During his discourse, Coke notes the numerous varieties of relief which can be
granted by exercise of the prerogative, and he also comments upon the use of
statutes, from time to time, to effect what the prerogative could not. It is significant
that he refers 10 many problems in the way of residual disadvantages which could
affect persons pardoned; and, ai pp 238 and 239, he speaks of persons who had
refused 10 accept pardons, and insisied on trial. " These men”, said Coke, “thought
that the taking of the pardon should be an implied confession of the fault, and
therefore went a new way'": but this he thought unwise — ~for there is no man but
offendeth God and the King almost every day, and the pardon is the safest and the
surest way’'.

Prerogative pardons could be absolute or conditional. The absolule or “free”
pardon could “forgive™ the crime specified, and could restore any attainder, ““but if
by the auainder the blood be corrupted, that must be restored by authority of
sarliament™.

A convenieni review of the effect of the free pardon at this period is contained in
the judgment of Pollock B in Hay v Justices of the Tower Division of London (1890)
24 QBD 561, which contains a reference 10 a siaiement by Hale that the pardon
takes away, “"poenam el culpam™ — the penalty and the guill. The same judgment
mentions a comment by Hawkins that the pardon ~does so far clear the party from
the infamy and all other consequences of his crime, that he may not only have an
action for a scandal in calling himn traitor or felon after the time of the pardon, but
may also be a good witness™, and it also takes, from [ Chitty'’s Criminal Law this
proposition — “the effect of a pardon like that of the allowance of clergy, is nol
merely to prevent the infliction of the punishment denounced by the sentence, bul to
give 10 the defendant a new capacily, credit, and character™.

Pollock B also refers to the frequendy cited case of Crddington v Witkins (1615)
Hob 67, where a man pardoned after a conviction for stealing sheep sued in
defamation a person who had said of him: *He is a thief”, The Court held that the
sction for defamation could proceed in that a pardon “‘cleared the person of the
crime and infamy™. Then, at p 565 in Hay's case, the learned Judge said: “Ii was
forcibly argued that this does not shew that to all intents and purposes the pardon is
10 be an absolue purgation of everything. That is quile true™; and he ciled in support
Bennetr v Easedale (1626) Cro Car 55.
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In 2 Hawkins' Pleas of the Crown, (81h ed), at p 549, it is also asseried that no
man was required 1o, or compeliable (o, accept a pardon, and the disadvantages that
might flow from his doing so are again noted. The most recent instance of an
objection to the receipt of a pardon is R v Boyes (1861) 9 Cox CC 32, in which a
man who was offered a pardon is reported 1o have replied: “What have 1 done 10
deserve a pardon?”

However, the question whether a person, by refusing to accept a pardon, could
alter his liability to deportation was discussed by the Canadian Supreme Court in Re
Royal Prerogative of Mercy upon Deportation Proceedings {1933] 2 DLR 348. There
it was held that the effect of a prerogative pardon was not in any event o release the
person pardoned from liability to deporiation, this being on the basis that liability 10
deporiation did not arise automatically from conviction as a penalty, but from a
separate administrative decision.

In 8 Halsbury's Laws of England (41h ed) para 952, it is said that;

“The effect of a pardon under the Great Seal is to clear the person from all
infamy, and from all consequences of the offence for which it is granted, and
Jrom all statutory or other disqualifications following upon convicrion. It makes
him, as it were, a new man, 50 as 10 enable him Lo maintain an action against any
person afterwards defaming him in respect of the offence for which he was
convicted™.

The authorities suggest that this statement may be an accurate one of the present
position in Engiand; but, to the extent of the passage that we have ialicised, il
probably oversiaies the effect of the pardon in some Commonwealth countries, and
would have overstated it in New Zealand prior to the passage of s 407. The same
authorities also indicate thai pardons were strictly construed according to their
terms, and that the “consequential effect” of a pardon on inheritance and other
rights of the person pardoned made construction of it 2 matter of importance.

Two relatively recent examples of residual disabilities following the grant of a
free pardon are R v Dean (1896) 17 NSWR 35, and R v Cosgrove [1948] Tas SR 99,

The first of these, a man was convicted of using poison with the intention of
killing his wife, and he received a pardon following conviction. He was then charged
with perjury committed during the course of the trial for the offence in respect of
which he had received the pardon. It was held thai, when a pardon under the Great
Seal referred 10 one crime, its consequences were limited 1o that particular crime,
this to be contrasted with Acts of Parliament pranting general pardons for all
felonies and misdemeanours.

In the second case, an accomplice of the accused was granted a pardon, and the
question was whether Cosgrove could nevertheless be charged with conspiring with
the person receiving it. At p 105, Morris CJ noted that the accused's contention was
“that a pardon wipes oul the crime ab inilio”. He referred to Hawkins' Pleas of the
Crown and said: [ think they do not go as far as he contends”. The Court took the
view that the result of the pardon was not so much 1o restore the person’s former
character as 1o give him a new one; thal a pardon was not the equivalent of an
acquitial; and that it “contains no notion that the man 10 whom the pardon is
extended never did in fact commit the crime”.

Indeed, none of the authorities cited 10 the Court, or since discovered, suggests
that a pardon granied pursuant to the exercise of the prerogative had the effect of
alering the facis as distinct from the legal consequences of those facts.

The nearest approach 1o the creation of a factual fiction (that is o say, a pardon
going beyond the wiping out of the criminality) is found by reference 1o specific
statutes, the most notable being the Act of Oblivion (1660) 12 Car 2 ¢ 11, an Act
passed to iry to bring 10 an end the discords resulting from the Civil War. [t is
indicative of the lengths 1o which Parliament was prepared to go to achieve its aim
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that, in s 24, it imposed penaliies on any person or persons who, during the next
three years, “maliciously called alleged or objected against any other person or
persons any name or names or other words of reproach in any way tending to revive
the memory of the late differences or the occasions thereof™, The section more
directly relevant to the present topicis s 1. This declared that “*all manner of treason,
misprisions of persons, murders, fellonies, offences, crimes, contempts and
misdemeanours” occuring during the period of the disturbances under colour of
instructions from Charles | or Charles IT or persons deriving or prelending to derive
authority from both or either of them, were 10 be “pardoned, released, indemnified,
discharged and put into utter oblivion™.

There are other instances of statules being passed 1o obiain special resulis, but
the pardon under the Great Seal was limited according to ils terms and by the Aci of
Seulement, and at no stage appears to have done more than is indicated by the
statement in Halsbury tha! we have cited.

In other words, its effect was 1o remove the criminal element of the offence
named in the pardon, bul nol tg create any factual fiction, or (o raise the inference
that the person pardoned had not in Fact committed the crime for which the pardon
was granted,

Agains! that background, the language of s 407 does not indicate any intention 10
create any such radical departure from the normal effect of a prerogative pardon as
would be involved in reading into the language an intenlion 1o create a statutory
fiction, the obliteration by force of law of the acts of the person pardoned. 1t is much
more sensibly read to be as, first, a reaffirmation of the basic effect of the prerogative
pardon, and, secondly, an atiempt 0 minimise residual legal disabilities or
attainders.

It is in any event necessary, when considering an aliernative construction which
would justify reading “‘deemed never 10 have committed the offence™ as altering not
only the legal consequences of the actions but also the actions themselves. 0 take
account of the effect on third parties.

In the terms of the pardon Thomas is 10 be considered to have been wrongly
convicted, and he cannot be charged again with the murder of either Harvey or
Jeanelle Crewe,

From the transcript of the proceedings before the Commission, it appears that,
after the initial three months of their investigation into the murders, the police had
satisfied themselves that there was not sufficient evidence against any person other
than Thomas to justify the view thal they had, in any real sense, an alternative
suspect. However, it may yet be that further evidence comes 1o light which indicales
Lhat some other person may have committed the crime.

In that event, if the effect of the pardon and s 407 is (0 establish automatically
that Thomas as a matter of fact did nol commit the crimes. then, if the other person
is charged with the murders, it follows that he would be severely resiricted in his
defence in thai he would not be allowed 1o produce evidence at his trial seeking to

establish that it was Thomas and not he that was the culprit. Any construction of

s 407 which deprived a citizen of the right 1o be tried on the basis of the whole of the
relevani evidence would so offend the usual canons of common-sense and justice
that it could be accepied only if the language of the section plainly required it. It does
not.

The same construction would also be in breach of the general rule that pardons
cannol deprive a third party of his or her acquired rights: see Vaughan Cl in Thomas
v Howe (1674) Vaugh 330,

It follows that the effect of the pardon granted to Thomas is that of a prerogative
pardon, with such relief from residual legal disabilities (if any) as he may gain from
the revocation of the rule in R v Graham (1865) Col LJ 16, and the words of the
proviso to s 407.
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He is, by reason of the pardon, desmed to have been wrongly convicled.
Although it is not open 10 the Court 10 consider the terms of the parden itself in
interpreting s 407, it clearly is appropriate o consider those terms once the effect ol
5407 is determined, this being in accord with the well-established rule that the
pardon extends only so far as its language runs. In this case the pardon recites that it
has been granted for the reason that it has “been made (10 appear that there is real
doubt whether it can properly be contended that the case against the said Arthur
Allan Thomas was proved beyond reasonable doubt™. Those words certainly do not
indicate any contention of factual innocence, such as might well have been inferred
from a recital that some third person had been found guilty of the crimes, and that
the convictions of Thomas had accordingly been proved nol 10 have any basis in
fact. It follows, as a separate issue from that arising from the automatic consequences
of the granting of a pardon under s 407, that there is no other circumstance relating
10 the pardon which would give rise 10 any necessary inference as 1o the factual
innocence of Thomas, as distinct from his complete discharge from any criminal
liability.

During the course of the hearing before us, Dr Barton, as counsel for the
Commission, submitted that the effect of s 407 was 10 make it clear beyond any
doubl thar a pardon completely wipes oul the criminality of the acts for which the
person was convicted”. On being asked 10 elucidate this statement, he agreed that it
was the criminality of ihe acts which was wiped out, not the acts themselves. He
added that, in his view, the Commission was entitled 1o, and should, receive
evidence relevant 1o any issues it had 1 determine, even though that evidence might
implicate Thomas.

Al this point he submitted that the Commission had acted correctly and properly
in excluding evidence tendered for the purposes of proving Thomas’s guilt. When
asked if his objection was 1o the endering of the evidence “for the purposes of
proving guilt”, he agreed. By way of example of his interpretation of the section, he
stated that, if, difficult though it was to conceive at this late stage, some person of
unquestioned probity and reliability came forward and said that he had been present
on the night in question, and had seen Thomas fire the rifle through the window and
then gject a cartridge case from it into the garden, that evidence should certainly
be accepled by the Commission.

Mr Tompkins, for the applicants, said he accepted Dr Bartan’s primary
submission on the meaning of s 407. As 10 two secondary submissions put forward
by Dr Barton, namely,

{1) that the word ~deemed”” means “cenclusively 10 be considered by everyone

for all purposes”, and

{2) 1hat the pardon was effective against all persons,

Mr Tompkins said that he found both propositions acceplable so long as they were
read in the comext of the primary proposition.

Mr Smith, as counse! for Thomas, said that he adopted Dr Barton's arguments as
10 the legal effect of the pardon in their entirety.

Accordingly, had it not been for the central imporiance of this issue, it would
have been-open 1o the Courl simply to have said that the agreemen! of all counsel as
10 the proper interpretation of 407 had its blessing. However, in the special
circumstances of the importance of (he point in this case, and its constitutional
significance, the Courl has thought i1 better to review the authorities, even though,
at the end, the result is, in no essential matter, different from thal accepled by
counsel for all the parties, including Thomas.

We turn next to consider the merits of the claim by the applicants that the
Commission has construed the pardon very differently, by accepting thai it
necessarily involves the factual innocence of Thomas, and it thereby prevents them
from examining evidence which points the other way.
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The result of our examination of the record shows that there is indeed 2 sound
basis for the essential complaint made by the applicants. Equally, as appears from an
analysis of the various rulings made by the Commission from time 10 time, there is
no doubt that it has been troubled as to the effect of the pardon on its inquiries, and
has frequently received evidence of a type which, on other occasions, it has felt, by
reason of its interpretation, that it must exclude. Its task has not been assisied by a
lack of precision in the 1erms of reference; by its belief that, at the inquiry, counsel
for the police were in effect trying to conduct a re-trial of Thomas; or by the apparent
opinion of counsel assisting the Commission that it could deparimentalise its
investigations, and could consider, in particular, term of reference 1{a) without, on
that topic, allowing evidence 1o be given of a circumstantal nature indicating that
Thomas fired the shots.

At the opening session of the Commission on 21 May, the Chairman, in
addressing those present, said:

~The effect of this pardon was by virtue of the provisions of section 407 of
the Crimes Act, that Thomas was deemed never 10 have committed the offence
and it follows that in law and in fact he is 10 be treated as a person who never was
guilty of that offence nor di¢ he do the acts which constitnied the crime.

“You will readily perceive from this thal no question of the guill or
innocence of this man can ever again arise, nor can it ever be asserted that he did
the acts that brought about the death of these people. The slate has been wiped
clean.”

i ithe Chairman merely meant by this that Thomas could not be asserted to have
murdered the Crewes, then he was clearly correci. Bul if he meant what he appears
10 have said, that it can never be asserted that Thomas did the acts that breught
about the death of these people, then his interpretation of the effect of the pardon
was in error, and one which, if systematically applied, would seriously limit the
ability of the Commission 10 carry out the task for which it was established. If the
Commission enters upon its consideration of the question whether there was
impropriety on the part of the police on the basis that it has been established, as a
matter of fact, that someone other than Thomas fired the shots that killed the
Crewes, it thereby adopts a factual fiction which so limits its inquiry as to make the
results of doubiful value, The issue before the Commission must be whether there
was impropriety on Lhe part of the police, whether or not Thomas fired the shots in
queslion, and it is essential that the Commission conduct ils inguiry without
accepling any such limitation on its considerations as such an interpretation implies.
Fortunately, it becomes clear, from an examination of what followed during the
course of the proceedings befaore the Commission, that no such limitation was
applied by it for the greater part of the hearing,

On 4 July, the Commission appeared to indicate, through its Chairman, that, in
the unlikely event of Thomas being willing to give evidence that he fired the shots,
such evidence could not be given because of the effect of the pardon. He said:
= Whether or nol he did it cannot be inquired into”. However, laler in the same day
and a1 the same session, he said, in relation 1o certain evidence to be called: If it is
relevani 1o proof in this particular case, that it came there by police hands or it did
not come there, it will be received. The fact that that points to the guilt or innocence
of Thomas at the same time is irrelevant™,

This Court respectfully concurs with what the Chairman there said, and we nore
that it is little different from a stalement which he made on 25 June. However, on
two subsequent occasions, the assumption of faclual innocence arising from the
pardon was re-asserted in clear terms.

On 23 July, the Commission gave a ruling as (o the evidence it was prepared 1o
hear on lerms of reference 1 and 2, and the Chairman made a sialement which
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occupies four pages of the Commussion’s record. It commences with a reference 10
the repealed requests by oounsel for the police that they be permitted 10 produce
evidence to show that Thomas was present at the Crewe property on the relevant
date and thus could have deposited upon il the cartridge case, Exhibit 350, contrary
1o the allegations that had been made that it had been “planted” there by the police.
The stalement then considers the fact and nawure of the pardon, which the
Commission considers is relevant to a4 proper understanding of iis terms of
reference. And the Chairman then said: “We are required to investigale the police,
not Mr Thomas, who is in any event deemed not to have commitied the murders by
virtue of the pardon, and s 407 of the Crimes Act 19617, At a laler stage in the same
ruling he stated that the Commission would not accept evidence produced ai
Thomnas’s trials as 10 his alleged molive, and as 1o ceriain wire which was found on
the bodies and which was said (o be lraceable (0 Thomas's farm. Finally, in
connection with this incident, this stalement was made: ~We repeat that he is
innocent™.

The second occasion when the same construction of the pardon was plainly pul
forward was during a ielevision interview given by the Chairman on the national
programme ~News at Ten” on the evening of 24 July.

The evidence before us in conneclion with this matter is contained in the
affidavit of Brian Sinclair Cooney, 10 which reference has already been made. The
accuracy of this affidavit was not questioned in any way. The deponent says that the
anncuncer siated that the Chairman would ~[expand] on his reascns for publicly
declaring that Mr Thomas was wrongly convicted”. A full transcript of what was
then said appears in the affidavit. It is not, we think, unfair o select the following
passage from it as setting out the essential argument of the Chairman:

“Now, il you go to section 407 of your Crimes Act, thal provides the effect of 2
free parden granted w a person, is that he shall be deemed not to have
committed the offence. And 1o me, that means in law and in fact that he did not
do it; he is innocent™.

For the reasons that we have already stated this Court does not agree with that
interpretation. We 1ake the view, again for the reasons given, that:

(1) The fact of the pardon is irrelevant to the ambit of the Commission’s
inquiries, which are limited only by the relevance of the proposed evidence
o the subject-matter of the several terms of reference; and

(2) While the gquestion of what is and what is not relevant o such matters is
ultimately one for determination by the Commission, it would be guile
wrong 1o make any distinction between “direct” and “indirect™ evidence, or
between “circumstantial” and “other™ evidence, in determining what
should be received; and in particular, since the evidence received by the
Commission pointing towards conclusions unfavourable (0 the police has
been almost wholly “circumsiantial”, there will of necessity be an
appearance of unfairness if evidence which may point the other way is
excluded because it is “circurnstantial™ or ~indirect”,

Al this point we find that there are iwe matters upon which we can conveniently
give final decisions. They are the third and the fourth causes of action.

The third seeks a declaralion that the New Zealand Police “'be not restricted in
any way from pursuing such inquiries as il thinks fit into the deaths of David Harvey
Crewe and Jeaneute Lenore Crewe, whether or not such inquiries may tend 1o
implicate” Thomas. As indicated near the beginning of this judgment the grounds
for seeking this relief are said to be:

{a) Thai 1the Commission has stated (0 the police that it should not pursue
inquiries that could implicate Thomas in the deaths; and
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(b) That the pardon does not at law restrict the police from pursuing such

inguiries.

This claim no doubt stems from exchanges disclosed in the wranscript between
the Commission and the Commissioner of Police, during which the Commission
expressed views as 10 the propriety of whal they regarded as harassment of Thomas.
We do not consider that any benefit would be served by analysing these exchanges.
[t is sufficient 1o note thal the transcript shows that, at the resumption of the hearing
on 25 July, Archbishop Johnston ook the opportunity 1o comment that, whiist the
Commission had been concerned aboul evidence that further investigations were
being made by the police relating to Thomas, it was not “the case that the
Commission lakes to itsetf any power to direct the police in their duties”™; and that,
when, later in the same day, counsel for the police asked whether it was the
Commission’s view thal the police should not investigate the murders any further,
each of the Commissioners in turn immediately denied being of any such opinion. [t
is, of course, perfectly clear that the Commission has no more power than has this
Court 10 instruct the police as 10 the manner in which they carry out their statutory
duty 10 investigate unsolved crimes.

Consequently, it is not surprising that counsel for the applicanis was unable 10
refer the Court Lo any jurisdiction entitling it 10 grant the declaration sought. Even if
there were jurisdiction, the Court would certainly not have been satisfied that they
should exercise their discretion in favour of the applicants. For these reasons we
dismiss this cause of action.

In the fourth cause of action a declaration is sought

. .. that the manner in which the Crown conducted the trials against [Thomas],
and in particular the arguments then advanced as 1o whether shell case 350 was
ejected before or afler one of the fatal shots, is irrelevant to the [Commission s}
consideration of and report upen the matiers raised by the terms of reference and
in particular term of reference 1(a) as (o any impropriety with respect (o
cartridge case Exhibit 350."

We repeal that the grounds set out in support of this are:

{a) That the Commission has, in the course of the inquiry, referred 1o the basis
on which the trials were conducted in a manner suggesting that this should
weigh with it when reaching i1s conclusions; and

(o} Thai the basis on which the trials were conducted is irrelevani 1o the inguity
and is expressly excluded by the terms of reference from the Commission’s
consideration.

This second ground refers 1o the paragraph in the terms of reference which we have
recorded earlier, and which, for convenience, we now repeat:

... nothing in paragraphs 1 10 7 of these presents shall empower you 1o ingquire
into or report upon the actual conduct of the trials, whether by the Courts or on
the part of the Crown or the defence™.

Parudculars were given of four occasions on which the Commission was said 1o
have referred to the basis on which the trials were conducted. An examination of the
transcript in respect of them shows that they all relate to comments by the Chairman
10 the effect that one of the theories put forward by the police by way of explanation
of the fact that the cartridge case concerned was found in the garden of the Crewe
home was first advanced at the referral 10 the Court of Appeal afier the two trials.

In our view, each of these commenis is clearly directed not to the mode of
conduct of the tridls, but 10 1he time when the particular construction sought to be
placed upon the evidence was firsi pui forward. In no sensible way can it be urged
that the Commission is not entitled to place such weight as it thinks fit on the time
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when evidence is first produced or a particular construction of the evidence is first
put forward, such matters being normal faciors in the assessment of the worth of
evidence or argument.

This cause of action accordingly fails, in any event, for lack of proof. However,
even if it were considered that the references also involve, in some indirect way, a
comment upon the actual conduct of the trials (and we certainly do not intend to
indicate that we think that such is the case), we should have exercised our discretion
against granting the relief spught on the basis that any such declaration could serve
no useful purpose. The fourth cause of action is accordingly also dismissed.

There remain for determination the first and second causes of action. Full details
of the relief claimed and the grounds alleged are sel out at the commencement of
this judgment.

In essence, the applicants ask, in the first cause of action, that three
proncuncements made by the Commission during its hearing, which are described
by the applicants as “decisions”, be quashed, set aside, or declared contrary 10 law,
or that they be referred back for reconsideration. The eight grounds set oul as
justifying those claims will shortly be considered in turn. Al this stage i1 is sufficient
io indicate thal the most significant are the first three, (dealing with the associated
topics of excess of jurisdiction, error of law, and wrongful exclusion of evidence or
submissions), and the last ground which alleges bias by predetermination.

The second cause of action seeks orders prohibiting the Commission from
continuing its inquiry, or orders to similar effect, upon the single ground of bias by
predetermination, Paragraph 14 of the statement of claim in its final form asseris, in
that regard, that the members of the Commission have so prejudged the particular
issue that they cannot properly and fairly inquire into those aspects of the terms of
reference that involve assessment of the propriety of police conduct.

The central themes urged by counsel for the applicants on this head were;

(a) That, by reason of its assumption that the pardon necessarily involved
aceeptance of Thomas’s factual innocence, the Commission had closed is
mind to a significant portion of the relevani evidence, and, in doing so, had
been led into a series of false conclusions unfavourable to the police; and

{b) that an examinaiion of the record of the Commission’s hearings would
disclose, in respect of these topics, both that the Commission was now
incapable of interpreting the evidence fairly, and that the likelihood that the
police would be unable 1o obtain a fair hearing of their side of the case would
be apparent 1o any reasonable observer.

Since the issue of bias by predetermination comes into both causes of action it is
convenienl to consider it first.

From the outset Mr Tompkins made it clear that the applicants’ case was limited
to bias in the sense of predetermination of issues, and in no way involved any
personal criticism of, Or any allegation of bad faith on the part of, any member of the
Commission.

Counse! were agreed that the tesl 10 be applied in determining whether this kind
of bias has been established is 10 ask whether an observer of the proceedings would
have formed the conclusion that there was a likelihood that it existed. Ti is also
common ground thal the hypothetical observer must not only be a reasonable
observer but also one sufficiently informed of the nature and conduct of the
proceedings 10 be able 1o form a sound opinion.

Obviously, the members of this Court could not hope 10 qualify as informed
observers without studying a substantial part of the record of the Commission’s
business. For that purpose we were supplied with some 1100 pages containing a
record of the oral evidence received at the hearings. together with copies of all
wrillen statements and all documeniary exhibits which counsel for the various
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parties (including the Commission) considered relevant 1o these proceedings. Only
quite a small portion of this material was relied on by the applicants. All the passages
1o which counsel specifically referred have been read by all members of this Court.
[n addition each member has considered a much wider asea of the record, and the
whole ol 1he material submitted has been read by one or more of our members. This
proved necessary pecause there were plain indicaiions of difficulties and contlicts
arising during the Commission’s hearings, and because we should have to pay
proper regard (o them when there came 10 be considered whal view the reasonable
observer would have formed.

Such an observer would have entered upon his observalions with a proper
undersianding of the nature and purpose of Commissions of Inquiry, and of the
rights of persons likely 10 be affecied by their operation. He would therefore have
appreciated from the outset:

{1} That the essential purpose of such a Commission is to obtain information,
and that accordingly its function and mode of operation are essentially
inquisitorial and informal, as distinct from Lhe adversarial and formalised
procedures appropriate 10 a Court or judicial tribunal;

(2) That it is entitled 1o obtain its information where and how it thinks most
appropriate to i1s function. Though the value of the final report of a
Commission is likely 1o be enhanced by i1s inquiry being held in public,
particularly in matters of wide public interest where there is an apparent
desire held by a significant nurnber of persons 1o obtain clarificalion of a
matter of controversy, no Commission is under any obligation to obtain by
way of public session the information on which its report is ullimately based.
This point was emphasised by Cleary J in Re the Royal Commission on
State Services [1962] NZLR 96, 117, where he said:

“Finaily, [ think it is beyond dispute that Commissioners may hear

evidence or representations in private, for such a power is inseparable

from the functions of a body set up 10 initiate an investigation and

inquiry, uniess the instrument of appoiniment otherwise provides.”
There is, of course, no such restriction of its powers in this Commission’s
Warranl.

(3} That a Commission of Inquiry is in general the master of its own procedure,
subject to the specific provisions of the Commissions of Inquiry Act; subject
10 the obligation 10 advise persons likely 10 be affected by its report of the
substance of any allegations made against lhem, together with the
opportunity 1o answer such allegations; and subject 1o the general duty to act
fairly in all the circumstances, this last-mentioned aspect having been
discussed earlier in this judgment.

In this connection, we consider thal a second statement by Cleary J in Re
the Royal Commission on State Services is still a convenient and accurate
summation of the legal position. Again at p 117 he said:

“Likewise 1 think it is plain thal in the regulation of their own procedure
they may prescribe or restrict the extent of participation in the
proceedings by parties cited or persons interested, the one limitation
being that such persons must be afforded a fair opporwunity of presenting
their representations, adducing their evidence, and meeting prejudicial
matier."”

Commencing his observations at Lhe opening session with the basic knowiedge
that we have just outlined, and maintaining reasonably regular attendance
theseafter, the reasonable observer would, we consider, have noted the following
matters as being relevant 1c the question of bias by predetermination:

{1) The procedure selected by the Commission and announced at its opening
session granted, to counsel for the police and Thomas alike, opporiunilies 1o
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2

3

4

{5)

participate in its hearings, 10 cross-examine wiinesses, and to seek the
introduction and recall of witnesses 10 an exlenl1 substantially in excess of
the sirict rights of either the police or Thomas. In saying that, we are in no
way suggesting that the Commission was unwise or ill-advised in taking
such steps. On the contrary, it is our opinion that the nature of the inquiries
on which it was required 10 embark raised situations of an adversarial
nature, and, accordingly, made it desirable that the righis afforded 0
persons likely to be affected were reasonably generous.
From the outset counsel for the police 100k the position thal, 1o protect their
clients’ interests, they should receive notice in advance of any allegalions
which might be made against the police, and, indeed, that they should
receive proofs of all evidence in respect of them. In view of the very greal
volume of material now in existence in relation (o the matters at issue, and
in view of the age of much of that material, the concern of counsel that
allegations should be defined is understandable. However, we have no doubt
that the Commission was right in two comments which it not infrequently
made in this connection:

{a) that, 10 carry out its inquisitorial function, it should, if it seemed
appropriate 10 it, be able to hear the evidence of witnesses given freshly
from the wilness box; and that it might on occasions be helpful, if not
necessary, 10 the discovery of the truth to do so; and

(b) that i1 was justified in refusing to recognise the alleged rights to have
notice of allegations in advance, its obligations in that regard being, as
indicated by the statement of Cleary J, to give a fair opportunity to
answer any allegations of unfairness by advising parties against whom
such allegations had been made of the substance of them, and giving
adequate opportunity 1¢ answer them, by evidence or argument, prior Lo
the Commission’s reaching any final decision, and prior 10 its completing
and publishing its report.

Although a number of rulings as to admissibility of evidence were made
against the police (some of these being related to the interpretation placed
upon the pardon), there are many instances where the Commission, on
reconsideration, has reversed such rulings and permitted evidence 10 be led;
and there are many other occasions on which it aliowed evidence o be
adduced which, i’ their criticised interpretation of the pardon had been
rigidly applied, it would have excluded.

The observer would certainly have noticed the rigorous manner in which

police witnesses were cross-examined by the Chairman, and would also

have noticed the number of rhetorical questions used by him as a method of
criticism of those wilnesses: but, no doubt, the observer would also have had
regard Lo the nature of the inquiry, and to the fact that those witnesses were
generally much more experienced in giving evidence than the average
citizen. Then, again, he may well have wished that the Chairman had not
yielded to the pressure of television in order Lo explain 10 the public, while
the Commission was siill sitting, its views upon the interpretation of the
pardon. But, at the same time, he would, we think, have felt sympathy for
the Commission as a whole because of the many difficult exchanges which
developed as the resull of the repeated requests by counsel for the police for
the supply of particulars and briefs of evidence to which they, no doubl,
would have been entitled if the Commission had been a Courl of criminal
jurisdiction, but to which they clearly were not entitled as persons appearing
before a Commission of Inquiry.

Most importanuy on this question of bias by predetermination the observer
would undoublediy have regarded (as relevant 10 the contention thai the



628 High Court [1989]

Commission's mind had, by reason of its acceptance as a fact that Thomas
was innocent, become closed on the guestion of the propriety of the actlions

of the police) the fact that, immediately before the issue of these
proceedings, it agreed to hear certain evidence which would clearly not have
been acceptable if, on this topic, the minds of the members had been closed. §
And, in this connection, we consider it proper for us 10 take notice of the
advice that we received from counsel to the effect thal, while the hearing of
argumen! before this Cour1 was proceeding, the Commission did, in fact,
provide a full opportunity for the evidence just mentioned 10 be placed
before iL. 10

There are, of course, many other facis disclosed by the record which bear on the
allegations of bias by predeiermination. The matters specified in para 14 of the final
amended statement of claim have received particular attention. Looking at them in
the context of the five matlers just discussed, although we believe (as will appear
from our consideration of the first cause of action) that. in the matters raised by
particulars (a) and (d), the applicanis can poini o errors of law, we do not regard
those as irreversible, nor do we find tha bias by predelermination has been
established.

Therefore, we find against the applicants on the second cause of action; and, for
the same reasons, we hold that the allegation of bias which appears in the eighth
ground in respect of the first cause of action is not made out.

We turn finally 1o the main cause of action, and we must then consider whether
the term “decision” is an appropriate description of the three pronouncements {to
use a very neutral phrase) set out in para 10 of the last statement of claim.

Only one of these pronouncements is asseried by the applicanis 1o constituie a
“report” by the Commission, that being the one of 8 July concerning identification
of the cartridge case. In respect of it {aboul which the record of the hearing shows
thal many discussions have taken place since il was made) we note that various
assurances have been given 1o counsel for the police which we consider are incapable
of reconciliation with the assertion that the pronouncement is a final decision on the
part of the Commission. For an examiple of this we point 1o the assurance, given on
21 July and recorded at p 913 of the transcript, that further evidence would be
accepied by the Commission in this regard.

Our decision therefore is thal none of the three pronouncernents can properly be
classified as a “report” as thal term is used in the Commission’s terms of reference. 15
Referring back specifically to the iwo pronouncernents other than that of 8 July,

we are satisfied that both of them are hound up with the ruling of the Comniission as

1o the meaning of the pardon; and we have already indicated that that meaning is

not correct as a matter of law. They also include consequential rulings as 10 the
admissibility of evidence, and these rulings, too, we regard as incorrect. Neither 40
pronouncement, however, purports (o be a decision as to matters of facl, nortobe a
final determination in respect of any term of reference. They can be described more
approprialely as rulings” than as “decisions™ of the Commission.

Having reached these decisions, we must now look at the various grounds thai
remain and are presenied in support of the first cause of action. 45

We see no advaniage in endeavouring o wreat separately the firsy thiree grounds,
namely:

20

30

(1) That such decisions were made in excess of or withou! jurisdiction.

*(2) That such decisions resulted in an error of law on the face of the record of 30
the decisions in that they wrongly determined the consequences of the
pardon of the second respondent.

*(3) That such decisions resulted in the first respondents having erred in
excluding or proposing to exciude evidence and submissions properly
admissible within the terms of reference.”
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11 is already ciear that we regard as an error of law the various pronouncements
and rutings made by the Commission asserting that, as a consequence of the pardon
and s407, the Commission must proceed on the basis of Thomas’s faciual
innocence; and that it would equally be an error of law 10 limit the admissibility of
evidence by reason of such an interpretation, or, in considering whether evidence is
admissible, w0 distinguish between circumstantial evidence and other types of
evidence, or between direct” and “indirect” evidence. And therefore we consider
that, 1o that extent, the applicants have made out the three grounds which we have
Just set oul.

The fourth ground says that ““the decision of the 8th July 1980 was made
contrary to ihe rules of natural justice in that it was made without affording the
parties an opportunily to be heard in respect of the issues relevant to the decision™.
And it follows from our ruling as to the nature of the three pronouncemenis, and, in
particular, that of 8 July, that this ground cannot be supported. We are content 10 let
the matler stand on the basis that the assurances latterly given by the Commission
will be implemented by ils giving to the police, before any final determination is
made, fair advice of any allegation against any present or past member of the force,
and also giving o any such person a proper opportunity to rebut it.

The fifth ground asseris that the Commission has acted contrary to the rules of
natural justice “in that they have in arriving at such decisions and in considering the
admissibility of evidence 1aken into accouni maierial received by them but not the
subject matter of evidence given before them nor made available 10 the second,
third, or fourth respondentis™. From what we have already said about the manner in
which the Commission is entitled to obiain its evidence, and from our rejection of
the submission that the pronouncements are final decisions in respect of any of the
questions to be determined by it, it follows that, in our opinion, this ground is
misconceived.

The sixth ground seeks to establish that the decision of 8§ July was contrary Lo the
Comrnission’s terms of reference in that it amounted to a “report”. We hold, for the
reasons already stated, that that ground cannot be supported.

As 1o the seventh grounc we are quite satisfied that it is not supported by any
evidence whatsoever.

Therefore, of all the grounds presented by the applicants for our consideration, the
only ones which have been made out are the first three in relation to the first
cause of action; and this is to the extent that they have established an error of law
relating (o the interpreiation of the pardon, and, directly or indirectly flowing from
that, errors of law in relation 10 the admission or exclusion of certain classes of
evidence. Il i1s true that the guestion of error in interpretation of the pardon was
asserled by counsel for the applicants as the fault from which all other difficuliies
have flowed. That submission has not been accepted by us, this being indicated by
our disallowance of other claims made by the applicanis. At the same time, the error
in respect of the pardon is unquestionably one of major significance in connection
with the Commission’s operations, and il is very necessary indeed that the correct
construction be established. However, we cannot avoid commenting that, if the
applicants considered this problem to be the critical issue from which all difficulties
have arisen, it is a pity that they did not apply to the Commission 1o stale a case 1o
this Court tor the purpose of determining thal very question, a proceeding which
would have involved enly a fraction of the time and expense that the present case
has occasioned. In our opinion, now, the appropriate course for this Court 10 take is
one which will, as nearly as may be, approximate to that which would have resulied
if a case had been siated in the way thal we have just mentioned.

Before we set out the formal judgment of the Court, there are 1wo matters 1o
which we should refer. They should nol, however, be expressly made part of that
judgment This is because we are nol sausfied that we have a sufficient knowledge of
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the facts to decide whether or not that would be an appropriate course.

Among the many issues raised as to the admissibility of evidence there are two
classes of circumnslantial evidence which appear to have been excluded by the
Commission from its consideration. Each of these is, however, of a nature thal
would normally allow of its being considered 1o fall within the usual range of
relevance, and, therefore, 1o be properly receivable by the Commission. These are:

{1} In conneciion with questions as 1o whether or not police officers have acled
properly (as, for example, in respect of the making of searches or the
keeping of records), evidence of siandard police instructions and praclice
current at the particular time; and

{2) In connection with Exhibit 350, circumsiantiat evidence which would bear
on the question of Thomas's presence or otherwise ai the Crews property on
22 June 1970,

L is our opinion that, al its future hearings, the Commission should give further
consideration 1o the advisability of their receiving evidence of these two kinds.

Finally, for the various reasons that have been stated, and in pursuance of, and
in exercise of, its jurisdiclion under the Judicature Amendment Act 1972, the Court
declares:;

(1) That the pardon granted to Arthur Allan Thomas in no way limits the ambit
of the Commission’s inquiries pursuant (o i1s terms of reference, that ambit
being limited only by the relevance of evidence o the subject-matter of the
several terms of reference: and

(2) That, although any decision as to the relevancy of particular evidence (o any
particular term of reference is a matter for the Commission to determire, it
would be wrong in law o exclude evidence otherwise relevant (o any term
of reference
(a) Upon the ground that it might tend to implicale Arthur Allan Thonas in

the Killing of David Harvey Crewe or Jeanette Lenore Crewe; or
(b} Upon the ground that it is circumstantial evidence or indireci evidence.

The circumstances of the matier do not appear (0 us 10 be such as to justify an
sward of cosis in favour of any of the parties before us, and herefore we make no
such order.

Dectarations accordingly.

Solicitors for the applicanis: Nickeison, Gribbin & Co ( Auckland).

Solicitors for 1he first respondenis: Wallace, Mclean, Bawden & Fariners
{ Auckland).

Solicitor for the second respondent: Kevin Ryan (Auckland),

Solicitors for 1he third respondents: Brookfield, Prendergasi, Schnauer &
Smythermnan (Auckland).

Solicitor for the fousth respondent: Deparimental Solicitor (Auckland}.
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Re Royal Commission on Thomas Case

Court of Appeal Wellington
15, 16, 17, 18, 19, 22, 23, 24, 25, 26 March; 3, 6 April; 30 July 1982
Davison CJ, Cooke, Richardson, Somers and Casey IJ

Commission of Inquiry — Judicial review — After Thomas had been granted a
Jree pardon, a Royal Commission was established to inguire into the circumstances
of his conviction for the murders of the Crewes — Whether the appointment of
the Commission was beyond the jurisdiction of the Governor-General — Whether
certain findings by the Commission of criminal misconduct by individual police
officers were outside the terms of reference contained in the warrant of appointment
— Meaning and effect of a pardon — Whether Commission had given the police
a fair hearing — Whether Commission had acted with bias by predetermination
— Crimes Act 1961, s 407 — Commissions of Inquiry Act 1908, s 2.

On 17 December 1979 the Governor-General granted a free pardon to Arthur Allan
Thomas in respect of his conviction on 16 April 1973 for the murders of David
Harvey Crewe and Jeanette Lenore Crewe. On 24 April 1980 a Commission of
Inguiry was set up to inquire into and report on the circumstances of Thomas’s
conviction for the murders. The Commission began its work on 21 May 1980.
On 30 July, while the Commission was still sitting, the conduct and expressed
attitudes of the Commissioners were challenged in the High Court in judicial review
proceedings. In a judgment delivered on 29 August 1980 the Full Court ruled that
the Commissioners’ interpretation of the pardon was erroneous but did not regard
this as irreversible. The Full Court also held that the allegations against the
Commission of bias in the sense of predetermination of issues had not been
established. The Commission hearing continued and the Commissioners reported
on 11 November 1980. In their report the Commissioners stated, inter alia, that
two police officers, Detective Inspector Hutton and Detective Sergeant Johnston
had planted the shelicase exhibit 350 in the Crewe garden and that the officers
had done so to manufacture evidence that Thomas’s rifie had been used for the
killings.

On 18 November 1980 the New Zealand Police Association, the Police Officers
Guild, Hutton and Jefferies (a police officer involved in the Crewe murder
investigation} appealed against the judgment of the Full Court on the bias question.
On 25 August 1981 the Commissioners cross-appealed.

On 14 April 1981 further proceedings were commenced by the New Zealand
Police Association, the Police Officers Guild, Hutton and Mrs Johnston (as
executrix of her late husband’s estate). These proceedings were removed in full
into the Court of Appeal. Four causes of action were pleaded in the removed
proceedings, namely: (1) that the appointment of the Commission to inquire into
and report on whether a person had committed a crime was beyond the jurisdiction
of the Governor-General; (2) that certain findings made by the Commissioners
of criminal misconduct on the part of Hutton and Johnston were outside the terms
of reference contained in the warrant of appointment; (3) that certain findings
were made conirary to the principles of natural justice and in a manner unfair
to Hutton and Mrs Johnston; and (4) there was a real likelihood or reasonable
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grounds for suspecting that the Commissioners had been biased against the
members of the Police Association, the Police Officers Guild, Hutton and Johnston
during the course of the inquiry and in the preparation of the report.

Held: | The Court had jurisdiction to determine whether the terms of reference
of a Commission were lawful and whether or not it was acting within its terms
of reference. Further, the Court would intervene to ensure that the requirements
of natural justice were met and that persons interested were afforded a fair
opportunity of presenting their representations and meeting prejudicial matters.
The Court would also intervene in the case of bias or predetermination (see p 258
line 11).

Cock v Attorney-General (1909) 28 NZLR 405, Re Royal Commission on
Licensing [1945) NZLR 665 and Re Erebus Royal Commission (No 2) [1981] 1
NZLR 618 applied.

Lower Hutt City Council v Bank [1974] 1 NZLR 545 referred to.

2 The Thomas Commission was constituted both in exercise of the powers
conferred on the Governor-General by the Letters Patent of 11 May 1917 and
under the powers contained in s 2 of the Commissions of Inquiry Act 1908,
Paragraph 1(a) of the terms of reference in effect required the Commission to
inquire into and report on whether one or more members of the police had planted
the cartridge case (exhibit 350) in circumstances amounting to the crime of
fabricating evidence. While the Letters Patent of the Governor-General did not
justify the constitution of a commission to inquire into a crime, the inquiry was
authorised by the Commissions of Inquiry Act 1908, as amended in 1970.
Accordingly the Commissioners had jurisdiction to make findings of criminal
misconduct (see p 267 line 12).

Cack v Attorney-General (1909) 28 NZLR 405 distinguished.

3 The Commission had not acted in breach of the obligations of natural justice
as to affording a fair hearing. The Court was not satisfied that any of the challenged
findings of the Commission (apart from one acknowledged mistake) were based
on evidence which the Commission were not entitled to regard as having probative
value. The weight of the evidence was a matter for the Commission and not the
Court (see p 270 line 11).

4 Section 407 of the Crimes Act 1961 deals with the effect in New Zealand
of a free pardon. On the true interpretation of that section and his pardon, Thomas
could never again be charged in any Court with having murdered either of the
Crewes. [t could not be implied from the free pardon that the Executive accepted
that he had committed the offence but was forgiving him. While Thomas was
deemed never to have committed the offence, the position of other persons who
might have been involved was not prejudiced. The police were free before the
Commission to attempt to show that it was not one of their number, but Thomas,
who left the cartridge case (exhibit 350) in the Crewe garden. The Full Court had
correctly interpreted the pardon, and the cross-appeal by the Commissioners was
dismissed (see p 274 line 33).

5 The test for determining whether or not bias by predetermination had been
established in the case of a Commission inquiring into and reporting on allegations
of impropriety was whether an informed objective bystander would form an opinion
that a real likelihood of bias existed. Applying that test to the two sets of
proceedings before it, the Court of Appeal concluded:

(a) The appeal against the Full Court’s decision must be determined as at the
date of that hearing. The Full Court had thought that the Commission’s approach
was not irreversible and that bias by predetermination had not been established
at the stage that the Full Court were considering the case. The Court of Appeal
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were not prepared to say that the three Judges of the Full Court were wrong and
the appeal was dismissed.

(b) The police had reasonable grounds for issuing the proceedings that had
been removed into the Court of Appeal, but on balance the case of bias by
predetermination was not clear enough to justify a finding that they had discharged
the burden of proof (see p 276 line 41, p 282 line 53). The application for review
was dismissed,

Other cases mentioned in judgment

Attorney-General v De Keyser’s Royal Hotel Ltd [1920] AC 508.

Atrorney-General for New South Wales v Perpetual Trustee Co (Ltd) [1955] AC
457; [19551 1 All ER 846.

Case of Commissions of Enguiry (1608) 12 Co Rep 31; 77 ER 1312,

Clough v Leahy (1904) 2 CLR 139,

Deynzer v Campbeli [1950] NZLR 790. _

Lewisham London Borough Council v Lewisham Juvenile Court Justices [1980]
AC 273; [1979] 2 All ER 297.

McGuinness v Attorney-General of Victoria (1940) 63 CLR 73,

Manson, Re [1964] NZLR 257.

R v Whitelocke (1613) 2 State Tr 765.

Rayner, Re [1948] NZLR 455.

Reynolds v Attorney-General (1909) 29 NZLR 24.

Royal Commission on State Services, Re [1962] NZLR 96.

Simpson v Attorney-General [1955] NZLR 271.

State of Victoria v Australian Building Construction Employees’ and Builders
Labourers’ Federation (1982) 41 ALR 71.

Walker, Ex parte (1924) 24 SR (NSW) 604.

Appesal and application for review

There were two sets of proceedings before the Court of Appeal: (1) an appeal and

cross-appeal from part of the judgment of the Full Court reported at [1980] 1

NZLR 602; and (2) an application for review of the proceedings before, and the

report of, the Royal Commission which was appointed on 24 April 1980 to inquire

into and report on the circumstances of the convictions of Arthur Allan Thomas

for the murders of David Harvey Crewe and Jeanette Lenore Crewe. The

proceedings for review had been removed in full into the Court of Appeal by the

High Court (Auckland, A 354/81, 4 September 1981, Moller J).

For reports of some of the earlier proceedings see:

[1972] NZLR 34 — Court of Appeal judgment of [8 June 1971
(reported in part);

[1974] 1 NZLR 658 — Court of Appeal judgment of Il July 1973
(reported in part);

[1978] 2 NZLR 1 — Privy Council advice of 4 July 1978.

D L Tompkins QC, J K MacRae and S C Dench for the New Zealand Police
Association Incorporated, the Police Officers Guild Incorporated, Bruce
Thomas Newton Hutton (the first, second and third appellants and
applicants), Murray Jefferies (the fourth appellant), and Margaret Ethel
Johnston as executrix and trustee of the estate of Lenrick James Johnston
(the fourth applicant).

J T Eichetbaum QC and M P Crew for the Royal Commission (the first
respondents).

K Ryan for Arthur Allan Thomas (the second respondent).

A G Keesing and K I Murray for the Attorney-General (the fifth respondent
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in the review proceedings), and for the New Zealand Police (the fourth
respoendent in the appeal, abiding the judgment of the Court),

(There was no appearance for the Department of Scientific and Industrial
Research (the third respondent in the appeal) as, before the hearing, the
Department had been granted ieave to withdraw.)

Cur adv vult

JUDGMENT OF THE COURT.

Introduction

No criminal case in recent times has caused such controversy and stirred the
public conscience as much as the convictions of Arthur Allan Thomas for the
murders of Jeanette and Harvey Crewe on 17 June 1970. He was found guilty
of the murders by a jury in the Supreme Court at Auckland on 2 March 1971
and his appeal against those convictions was dismissed on 18 June 1971. A petition
to the Governor-General seeking a new trial was considered by Sir George
McGregor, a retired Judge of the Supreme Court, who on 2 February 1972
recommended against the granting of a new trial. A further petition led to a referral
of the matter to this Court which on 26 February 1973 ordered a new trial. At
the conclusion of the second trial on 16 April 1973 Mr Thomas was again found
guilty by a jury of the murders. His appeal against those convictions was dismissed
on 11 July 1973. Following a further petition to the Governor-General a narrow
guestion as to whether, on the materials then before this Court, Thomas had
excluded a reasonable possibility that shellcase exhibit 350 found at the Crewe
property contained a pattern 8 bullet (that being the type of bullet fragments which
were found in the heads of the Crewes) was answered in the negative on 29 January
1975. On 4 July 1978 the Judicial Committee of the Privy Council held it had
no jurisdiction to entertain an appeal against that judgment.

There was no slackening of efforts on the part of those concerned with the
Thomas case. Books and articles were written about it; a film based on the book
Beyond Reasonable Doubt? was produced. In the meantime there were other
inquiries within the Government and the Prime Minister also obtained two reports
from R A Adams-Smith QC, the second of which dated 3 Decemnber 1979 expressed
doubt as to whether it could properly be contended that the case against Thomas
at the second trial was proved beyond reasonable doubt.

Against that background and pursuant to s 407 of the Crimes Act 1961 a pardon
in respect of the crimes was granted to Thomas by the Governor-General on 17
December 1979. Thomas was immediately released from prison after having been
in custody from t1 November 1970. Agitation over the circumstances of his
conviction did not cease and on 24 April 1980 a Commission of Inquiry was
constituted with the following terms of reference:

“l. Whether the investigation by the Police into the deaths of David Harvey
Crewe and Jeanette Lenore Crewe was carried out in a proper manner;
and, in particular, —

“(a) Whether there was any impropriety on any person’s part in the course
of the investigation or subsequently, either in respect of the cartridge
case (Exhibit 350) or in respect of any other matter?

“(b) Whether any matters that should have been investigated were not
investigated?

“(c) Whether proper steps were taken, after the arrest of Arthur Allan
Thomas, to investigate any matter or information, if any, which
suggested that he was not responsible for those deaths?

“2.  Whether the arrest and prosecution of Arthur Allan Thomas was justified?

“3.  Whether the prosecution fatled at any stage to perform any duty it owed
to the defence in respect of —
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“(a) The disclosure of evidentiary material which might have assisted the
defence?
“(b) Any other matter?
“4. Whether, in respect to the jury list for either trial, —
“(a) The Crown or the Police or the defence obtained preference in respect
of the time at which the list was supplied?
“(b) Any persons named on the list were approached by representatives
of the Crown or the Police or the defence before the jury was selected?
“(c} Anything was done otherwise than in accordance with normal practice
or was improper or was calculated to prejudice the fairness of the
subsequent trial?
“S.  Whether, after each trial, —
“(a) The Crown or the Police made an adequate investigation into new
matters, if any, which may have related to the deaths of David Harvey
Crewe and Jeanetie Lenore Crewe or to the trial and which were
placed before the Crown or the Police by any person or persons?
“(b) Any relevant facts became known to the Crown or the Police which
were not known to them at the time of the trial?
“6. What sum, if any, should be paid by way of compensation to Arthur Allan
Thomas following upon the grant of the free pardon?
“7. Such other matters as are directly relevant to the matters mentioned in
paragraphs I to 6 of these presents:
But nothing in paragraphs I to 7 of these presents shall empower you to inquire
into or report upon the actual conduct of the trials, whether by the Courts
or on the part of the Crown or the defence:”

The Commissioners were the Honourable Robert Lindsay Tavlor, a retired
Chief Judge at Common Law, Supreme Court of New South Wales, the Right
Honourable John Bowie Gordon, former Minister of the Crown, and the Most
Reverend Allen Howard Johnston, Archbishop of New Zealand.

The hearings of the Commission extended over 64 days. It heard evidence from
over 130 witnesses. The transcript of the proceedings occupies some 3600 pages.
The Commission also received 210 exhibits and in addition considered 1800 pages
of evidence given in the judicial proceedings, some 5000 pages of police files and
various books, articles and other documentary material. Counsel assisting the
Commission had the primary responsibility for calling witnesses who were also
guestioned by counsel for various interests — Mr Thomas, the New Zealand Police,
the Department of Scientific and Industrial Research and the Justice Department
and, to a limited extent only, counsel for Mr D S Morris, the Crown Prosecutor
at the Thomas trials — and to a greater or lesser extent by the Commissioners,
particularly the chairman. The Commission presented its report on 11 November
1980, 10 years to the day after the arrest of Thomas.

While its inquiry was in progress the conduct and expressed attitudes of the
Commissioners had been challenged in the High Court in review proceedings under
the Judicature Amendment Act 1972. The applicants were the Police Association,
the Police Officers Guild, former Chief Inspector Hutton and Detective Sergeant
Jefferies. They raised various grounds as to bias and breach of natural justice
on the part of the Commission and as to alleged errors of law by the Commission
in interpreting the effect of the pardon. In its judgment delivered on 29 August
1980, and reported in [1980] 1 NZLR 602, the Full Court ruled that the
Commissioners’ interpretation of the pardon was erroneous but did not regard
that as irreversible and it declined to grant relief in the form of orders of prohibition
and declaration on the various grounds which had been raised. The hearings
continued and the Commission reported on 11 November 1980. On 18 November
the applicants in the High Court proceedings appealed against the judgment of
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the Full Court on the bias question, and in response the Commissioners on 25
August 1981 gave notice of their intention to contend that the decision of the Full
Court be varied, setting out three grounds of cross-appeal: one relating to the
standing of the applicants in the High Court proceedings was later abandoned;
another relates to the jurisdiction of the Courts concerning the Commission and
the report; the third relates to the effect of the pardon. Then on 14-April 1981
further proceedings in relation to the Commission’s report were commenced in
the High Court by the Association and the Guild, Mr Hutton and Mrs M E
Johnston as executrix and trustee of the estate of her late husband, Detective L
J Johnston. These proceedings were moved into this Court by Moller J by a
judgment delivered on 4 September 1981.

Four causes of action are pleaded. The first is that the appointment of the
Commission was beyond the jurisdiction of the Governor-General. The second
is that certain findings made by the Commissioners of criminal misconduct on
the part of Mr Hutton and the late Detective Johnston were outside the terms
of reference contained in the warrant of appointment. The third is that certain
findings were made contrary to the principles of natural justice and in a manner
unfair to Mr Hutton and Mrs Johnston. The fourth is that there was a real
likelihood or reasonable ground for suspecting that the Commissioners had been
biased against the members of the first and second applicants, the third applicant
and the late Mr Johnston during the course of the inquiry and in the preparation
of the report. We thus have before us two sets of proceedings: the appeal and
cross-appeal against the judgment of the Full Court and separate proceedings for
review of the Commission, its proceedings and its report.

It is important that we emphasise at the outset that this Court has no jurisdiction
in either proceedings to adjudicate on any factual questions which were committed
to the Commissioners for inquiry and report. This is not an appeal against the
conclusions which they reached. There is no right of appeal against reports of
Commissions of Inquiry. As was recently emphasised by this Court in Re Erebus
Royal Commission (No 2) [1981] 1| NZLR 618 findings by Commissioners are in
the end only expressions of opinion which in themselves do not alter the legal rights
of the persons to whom they refer. But, as the majority judgment went on to say:

“Nevertheless they may greatly influence public and Government opinion and
have a devastating effect on personal reputations; and in our judgment these
are the major reasons why in appropriate proceedings the Courts must be ready
if necessary, in relation to Commission of Inquiry just as to other public bodies
and officials, to ensure that they keep within the limits of their lawful powers
and comply with any applicable rules of natural justice” (ibid, 653).

Again, as also emphasised in Erebus, the issues with which this Court is properly
concerned cannot be considered in isolation from the issues and evidence before
the Cornmission. In that regard we have of course not had the advantage of seeing
and hearing the witnesses or of experiencing the atmosphere of the proceedings
before the Commission. These are very important constraints on the evaluation
of the written record which a Court in our position must always keep in mind.

We propose to consider the issues before us in the following sequence: (1) The
jurisdiction of this Court to consider the matters raised; (2) The lawfulness of
the warrant issued to the Commissioners; (3) The jurisdiction of the Commissioners
to make findings of criminal misconduct; (4) Natural justice and fairness; (5) The
effect of the pardon; and (6) Bias. Issues I, 3 and 5 can be dealt with quite shortly;
2, 4 and 6 require extended discussion.

Jurisdiction of the Court
A number of submissions was made by Mr Keesing, counsel for the Attorney-
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General, concerning the jurisdiction of the Court in relation to the prerogative
and statutory powers to constitute Commissions of Inquiry, the conduct of an
inquiry, and the content of any report made. The general tenor of his submissions
was to deny the existence of any substantial supervisory jurisdiction in such matters
although recognising that jurisdiction exists where an order for costs is made in
exercise of the powers in s 11 of the Commissions of Inquiry Act 1908.

We do not consider it necessary or desirable to enter into any lengthy review
of this topic. In the present case the relief sought by the applicants raises questions
of jurisdiction in four areas two of which are closely linked. We propose to do
no more than set out our conclusions,

The Court has jurisdiction to determine whether the terms of reference of a
Commission are lawful. That is illustrated by Cock v Attorney-General (1909) 28
NZLR 405 which was concerned both with the power to constitute a Commission
contained in the Commissions of Inquiry Act 1908 and with the powers of a like
nature conferred on the Governor-General by the Letters Patent constituting his
office. Plainly the jurisdiction of the Court will reach to the terms of reference
of Commissions established under other statutes.

So too the Court has jurisdiction to determine whether a Commission is acting
within or without its terms of reference. See Re Royal Commission on Licensing
[1945] NZLR 665, 680. Re Erebus (No 2) is another such case,

Next the Court will intervene to secure that the requirements of natural justice
are met or to condemn the result if they are not — that is to say that persons
intercsted (apart from any interest in common with the public) are afforded a fair
opportunity of presenting their representations and meeting prejudicial matters:
see Re Royal Commission on State Services [1962] NZLR 96, 117; Re Erebus (No
2). In that area the Court is concerned with the reality of fair play.

The final matter upon which we touch relates to'the case of bias whether it
arises from interest or predetermination. In such cases the disqualifying feature
cannot be accurately measured nor the mind of the tribunal directly ascertained.
Its presence or absence in the case of interest will be assumed on proof of certain
circumstances and in the case of predetermination will be gauged by outward
appearance — in a case such as the present by the Court’s impression of the attitude
of an informed onlooker. But although the means of ascertainment may differ
this issue too is ultimately concerned with the reality of fairness, So, as in the
case of a breach of natural justice arising from a failure to hear interested persons,
the Court will intervene in the case of bias or predetermination — cf Lower Hutt
City Council v Bank [1974] | NZLR 545.

In the cases mentioned the common law provides a remedy. Its nature may
depend upon the type of issue raised and the point of time at which relief is sought.
The limitation on the availability of certiorari or prohibition mentioned in Reynoids
v Attorney-General (1909) 29 NZLR 24 is not applicable to the discretionary remedy
by way of declaration: see Re Erebus (No 2).

The proceedings with which we are concerned are an appeal from applications
brought both under the Judicature Amendment Act 1972 and at common law and
similar originating proceedings removed into this Court from the High Court. As
jurisdiction exists at common law we do not find it necessary to determine some
of the difficult issues which arise in relation to the Act. [n particular we express
no opinion on the much debated question of whether the words “rights” in the
definitions of “statutory power” and “statutory power of decision” in s 3 of the
Judicature Amendment Act 1972 are wide enough to inciude findings of a
Commission of Inquiry the effect of which is to damage reputation or expose a
person to risk of prosecution.

Lawfulness of the warrant
In paras 350 and 402(a) of its report the Commission said:
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“350. We conclude that on the occasion referred to by Mr and Mrs Priest,
Mr Hutton and Mr Johnston planted the shellcase, exhibit 350 in the Crewe
garden, and that they did so to manufacture evidence that Mr Thomas’s rifle
had been used for the killings.

“402(a). The shellcase exhibit 350 was planted in the Crewe garden by
Detective Inspector Hutton and Detective Sergeant Johnston.”

That was in substance a finding that the persons named had committed the crime
of fabricating evidence: s 113 of the Crimes Act 1961. The Commission’s
conclusions flowed from its understanding of para 1(a) of its terms of reference, viz:

“. .. to inquire into and report upon —

“]. Whether the investigation by the Police into the deaths of David Harvey
Crewe and Jeanette Lenore Crewe was carried out in a proper manner;
and, in particular, —

“(a) Whether there was any impropriety on any person’s part in the course
of the investigation or subsequently, either in respect of the cartridge
case (Exhibit 350) or in respect of any other matter?”

The applicants do not disagree with the Commission’s view of the scope of para
1(a). What they claim is that para 1(a) in effect requires the Commission to inquire
into and report upon whether one or more members of the police force had planted
the cartridge case in circumstances amounting to the crime mentioned and that
the appointment of a Commission for such a purpose is not authorised either by
the Commissions of Inquiry Act 1908 or by the Letters Patent of 11 May 1917
empowering the Governor-General to appoint Commissioners.

It is convenient to begin by disposing of a submission made on behalf of the
Attorney-General, and supported in another context by Mr Eichelbaum QC for
the Commissioners, that the finding of a criminal activity was no more than
reasonably incidental to other legitimate purposes of the inquiry and hence not
open to any such attack: see Re Erebus (No 2). That is to ignore reality. The
suggestion that exhibit 350 was planted was first made in 1970, that is before the
first trial early in 1971, was developed at the second trial in 1973, and thereafter
dominated all discussions about the case. And rightly so. For if the cartridge case
was in fact planted it is possible that no prosecution of Thomas would ever have
taken place and, if tried, that a verdict in his favour might have been found.
On another level the allegation that the police had fabricated evidence was to strike
at one of the main arms of the administration of justice. Thus it must have seemed
to those who drew the terms of reference; and so the Commission and counsel
who appeared before it saw the matter from the outset.

The terms of reference included numerous other matters of inquiry many of
which are upon their true construction severable from that related to exhibit 350.
But it seems clear that para 1(a) expressed the, or at least a, main object of the
inquiry and that such object included an inquiry into the possible commission of
a crime. By its nature it was a matter of great public importance and the findings
made under that head of reference cannot properly be viewed as merely incidental
to a more general and wider inquiry into impropriety.

It is therefore necessary to identify the authority by or under which the
Commission was constituted and to determine whether in law such authority
justifies the inquiry which was set afoot.

A Commission of Inquiry may be constituted under Letters Patent, under the
Commissions of Inquiry Act 1908, and under any other enactment authorising
the same. A list of many such miscellaneous statutes follows s 2 of the 1908 Act
in 1974 Sratutes, vol 3, pp 2268-2273; but as no reliance was or could be placed
on any of them they need not be further mentioned.
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By para VII of the Letters Patent of 11 May 1917 constituting the office of
Governor-General (Gazette 24 April 1919 pp 1213-1214) it is provided:

“The Governor-General may constitute and appoint, in Qur name and on
Our behalf, all such Judges, Commissioners, Justices of the Peace, and other
necessary Officers and Ministers of the Dominion as may be lawfully constituted
or appointed by Us.”

In the instructions to the Governor-General of the same date (Gazette 24 April
1919 pp 1214-1215) it is provided in para V that in the execution of the powers
and authorities vested in him the Governor-General shall be guided by the advice
of the Executive Council but for sufficient cause may dissent from the opinion
of the Council and act in the exercise of his powers and authorities in opposition
to such opinion, reporting thereon to the Sovereign.

But for one paragraph there could be little doubt that the instrument appointing
the Commission was in exercise of the Governor-General’s powers under the Letters
Patent. Its commencement, the use of the royal We, the testimonium, the use of
the Seal of New Zealand, and other features all point to that conclusion. The
exception is the last paragraph:

“And, lastly, it is hereby declared that these presents are issued under the
authority of the Letters Patent of His Late Majesty King George the Fifth,
dated the 11th day of May 1917, and under the authority of and subject (o
the provisions of the Comrmissions of Inquiry Act 1908, and with the advice
and consent of the Executive Council of New Zealand” (the emphasis is added).

Ex facie that is a resort not only to the prerogative but also to the statutory
power to appoint Commissions.

Section 2 of the Commissions of Inquiry Act 1908 empowers the Governor-
General, by Order in Council, to appoint any person or persons to be a Commission
to inquire into and report upon any question arising out of or concerning a range
of matters. They include “{d) The conduct of any officer in the service of the Crown”
and “(f) any other matter of public importance”. Subject to what is implied in
the argument of the applicants para 1(a) of the Commission’s terms of reference
fall well within those paragraphs.

The use of such a declaration of authority as is set out above in a document
establishing a Royal Commission has been common for many years. It has been
said that the reference to the statute is a matter of practice and is inserted to
emphasise that the powers contained in the Act are powers enjoyed by a
Commission appointed under the prerogative powers — that explanation is given
in the paper Royal Commissions and Commissions of Inquiry compiled by Messrs
E J Haughey and E L H Fairway and published by the Government Printer in
1974. It is repeated, without it seems any independent consideration, in para 26
of the 13th Report (on Commission of Inquiry) of the Public and Administrative
Law Reform Committee in May 1980.

We are not able to accept that the words in question have that limited
precautionary effect. Section 15 of the Commissions of Inquiry Act 1908 provides
that the Act shall extend and apply to all inquiries held by Commissioners appointed
by the Governor-General under the Letters Patent. If the paragraph in the
appointment was intended to convey the same thing it is superfluous. If it was
intended as a reminder of the statutory powers the words used are far more extensive
than was necessary to achieve that end.

The real question under this head is whether the instrument consituting the
Commission is an Order in Council by which means alone the statutory authority
can be invoked. If it is effect should be given to the declaration as to authority
according 10 its tenor. Definitions are contained in s 4 of the Acts Interpretation
Act 1924. An Order in Council is an Order made by the Governor-General in
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Council. The Governor-General in Council means the Governor-General acting
by and with the advice and consent of the Executive Council of New Zealand.
The prerogative Instructions require the Governor-General in the execution of the
powers and authorities vested in him to be “guided by the advice” of the Executive
Council. The present warrant refers to advice and consent. It also contains a
certificate that it was “Approved in Council”. Can it be said to be made by as
well as with the advice and consent of the Council? In our view it can.

An Order in Council is the normal way of exercising statutory powers conferred
on the Crown but is also used in respect of matters within its prerogative: &
Halsbury’s Laws of England (4th ed) para 1088; and see too the form of warrant
in Cock vy Attorney-General set out at (1909) 11 GLR 543, 544-545. The mode
adopted in this case is an appropriate and practical way of lawfully invoking both
sources of power, The form of the commission in Re Royal Commission on
Licensing [1945] NZLR 665 contained a declaration as to authority similar to that
in the instant case and Myers CJ in referring to it seems to have accepted that
there was a dual source of power (see p 678). That was also the view of the Full
Court in the case of this Commission: Re Royal Commission on Thomas Case,

We are of opinion that the instant Commission was constituted both in exercise
of the powers conferred on the Governor-General by the Letters Patent and under
the powers contained in s 2 of the Commissions of Inquiry Act 1908,

As the appointment invokes the plenitude of the Governor-General’s powers
under the Letters Patent and those in s 2 of the Commissions of Inquiry Act 1908
it is not necessary to consider the difficuit question as to how far, if at all, the
prerogative power is abridged or put into abeyance by the enactment. That type
of issue is discussed in Attorney-General v De Keyser’s Royal Hotel Ltd [1920]
AC 508, in Deynzer v Campbell [1950] NZLR 790 and Simpson v Attorney-General
[1955] NZLR 271, in this Court, and more generally in (1974) 48 ALJ 434, It could
arise if a Commission were to be appointed solely under the Letters Patent to inquire
into any of the matters listed in s 2 of the Act.

The consideration of whether either the prerogative power or the statute
authorises the appointment of a Commission to inquire into a crime must begin
in New Zealand with Cock v Aitorney-Genera!. The pleadings and the questions
for the decision of the Court are recorded in the report of the case at (1909) 11
GLR 543, Allegations had been made that money had been paid to some members
of a Licensing Committee as bribes to support an application. The instrument
recited that fact and constituted a Commission:

“, . .in the exercise of the powers in this behalf conferred by ‘The Commissions
of Inquiry Act 1908’ and of all other powers and authorities enabling me in
this behalf . . . for the purpose of inquiring by all lawful means into the
allegations aforesaid and also as to the necessity or expediency of any legislation
in the premises. . . .Provided that if any charge is made against any person
it shall not be inquired into until at least forty-eight hours after a copy of the
charge has been served on him the charge to be in such form and to be served
in such manner as you direct.”

Members of the Licensing Committee commenced proceedings for the purpose
of having the Commission quashed. The action was removed into the Court of
Appeal for hearing. Three questions were submitted for decision. They were, so
far as material to the instant case, (1) whether the Governor in Council was
authorised by the Act to appoint a Commission to inquire into and report upon
the allegations of bribery; (2) assuming the Order in Council was issued under
the Letters Patent whether the Governor was thereby authorised to appoint a
Commission for such purpose; and (3) whether the Commissioner had jurisdiction
to make such inquiry.
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The judgment of the Court comprising Williams, Denniston, Edwards, Cooper
and Chapman JJ was delivered by Williams J. On the first question the Court
reached these conclusions. Elected members of a licensing committee who accept
a bribe are guilty of a crime; elected members are not officers in the public service;
and as the statute (at that time) only authorised the Governor in Council to appoint
a Commission to inquire and report upon any question arising out of the
administration of the Government or the working of any existing law or regarding
the necessity or expediency of any proposed legislation or concerning the conduct
of any officer in the public service it did not authorise the inquiry directed. The
Court then, “in view of the further questions raised”, considered some of the effects
of the Order in Council if acted on and concluded that it directed a charge to
be made and investigated in a manner unauthorised by law.

The Court then turned to the second question — whether the Commission was
justified under the Letters Patent.

In Clough v Leahy (1904) 2 CLR 139 it was held that while the Crown might
not interfere with the administration of the course of justice and might not
constitute a new Court with coercive jurisdiction yet an inquiry into the guilt or
innocence of an individual set on foot by the Crown was not unlawful; for the
bite of such an inquiry — the obligation of the individual to attend and answer
questions — was provided by statute. In Cock v Attorney-General it was held that
a prerogative inquiry into such a matter was unlawful by reason of the statute
of 42 Edw 3, ¢ 3 which provides:

“. .. that no man be put to answer without presentment before justices, or
matter of record, or by due process and writ original, according to the old
law of the land: And if anything from henceforth be done to the contrary,
it shall be void in the law, and holden for error.”

(The text of Chapter 3 including the important recitals can be seen translated in
8 Halsbury’s Statutes (3rd ed) p 16. The equally important Chapter 4 can be
similarly seen in 4 Halsbury’s Statutes (2nd ed) p 69).

The Court in Cock concluded by saying:

“If the question of guilt or innocence of an individual arises in the course of
a legitimate inquiry and i5 necessary in order to answer that inquiry, a
Commissioner might well be justified in considering the question of guilt or
innocence in order to enable him to report. Thus an inquiry into the alleged
misconduct of a public officer is authorised by the Act. Such an inquiry is in
order to ascertain whether he should be retained in the service, or dismissed,
or be otherwise made subject to official discipline. Although the alleged
misconduct amounted in law to a crime the Commissioner might nevertheless
investigate it, because it would be merely incidental to a legitimate inquiry and
necessary for the purpose of that inquiry. In the present case the real, and
in effect the sole, object of the inquiry is to ascertain whether certain named
individuals who occupy no official position have committed a specified offence”
(28 NZLR 405, 424-425).

Cock v Atrorney-General has been considered or referred to in a number of
later cases. In both Ex parte Walker (1924) 24 SR (NSW) 604 and McGuinness
v Attorney-General of Victoria (1940) 63 CLR 73 the decision was not followed.
The reasoning is clearly stated in the judgment of Dixon J in the latter case at
pp 93-102. In summary it is that the interpretation of the statute of 42 Edw 3,
¢ 3 in Cock is historically and constitutionally erroneous its object not being to
prevent inquiry but to preclude the setting up under the prerogative of Courts
or Commissions having a coercive or penal power; that the Case of Commissions
of Enquiry (1608) 12 Co Rep 31; 77 ER 1312, relied upon in Cock is of doubtful
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authority but properly understood accords with the distinction between
Commissions of Inquiry and those with purported judicial authority mentioned
in the case of Whitelocke (see Acts of the Privy Council in England 1613-14 (1921)
and 2 State Tr 765); that writings referred to at 63 CLLR 100 and 102 and particularly
an article by Sir W Harrison Moore, “Executive Commissions of Inquiry” (1913)
13 Columbia Law Review 500 published after Cock support a view contrary to
that case. y

The issue has been re-examined and the decision in McGuinness v Attorney-
General confirmed by the High Court in State of Victoria v Australian Building
Construction Employees’ and Builders Labourers’ Federation (Murphy J dissenting)
in judgments recently delivered and as yet unreported. {Ed: Now reported at (1982)
4] ALR 71.] So Australian Courts have, since Clough v Leahy (1904) 2 CLR 139,
consistently upheld the Crown’s right to have an inquiry into the question of whether
a criminal offence has been committed. The powers to compel attendance of
witnesses and to require answer by them have been annexed to that right by the
intervention of Parliament.

Some of the contentions in support of the view taken in Cock are marshalled
by Dr D R Mummery in “Due Process and Inquisitions” (1981) 97 LQR 287. While
accepting that the expression “put to answer” in the statute of 42 Edw 3, ¢ 3 means
“put on trial” his thesis is that the later statute of 16 Car 1, ¢ 10 (mentioned in
Cock) interpreted and expanded the earlier and that, in effect, constitutional history
points to the conclusion that a man is put on trial if he is charged with
an offence before a Commission which may find he committed it.

That article serves to emphasise what is apparent from a reading of the material,
namely that the question of the Crown’s power in this area depends upon the view
that is formed of constitutional history law and practice. That the report of the
Case of Commissions in 12 Co Rep 31 is not wholly trustworthy is evidenced by
what is said about it in (1852) IS Law Review and Quarterly Journal of British
and Foreign Jurisprudence p 269 at p 281 and pp 284-292 and in Sir W Harrison
Moore's article “Executive Commissions of Inquiry” in (1913) 13 Columbia Law
Review 500 at 514-515. On Coke’s Twelfth Part generally reference can be made
to Mr J H Baker’s article on “Coke’s Note-Books™ in [1972A] CLJ 59. But as was
pointed out in Cock both Hale and Hawkins assert that Commissions of Inquiry
into offences only are unlawful; and Holdsworth in 5 History of English Law 433
seems to take a like view.

These are shifting sands having no firm bottom. It cannot be asserted that the
view expressed in Cock v Aftorney-General is not tenable.

That this Court may decline to follow a previous decision of its own is evident
from Re Rayner [1948] NZLR 455 and the discussion in Re Manson [1964] NZLR
257, 271-272. As vet no general statement of the principles upon which the Court
will so act has been enunciated. Nor is any such statement necessary in this case
in which the important features are these.

The decision in Coack has stood for 73 years. [t is not a case, as was Re Manson,
in reliance upon which people may be supposed to have ordered their affairs; and
there is much force in the suggestion that the public interest from time to time
requires that a Commission should have the type of powers exercised in this case.
The opposing considerations reflect some expressed opinions about stare decisis
and other features. A preference for a different conclusion is not a sufficient ground
to overrule: Re Manson [1964] NZLR 257, 271. Thus even if McGuinness could
be regarded as preferable to Cock that would not be enough. The very issue was
referred to in this Court in Re Royal Commission on Licensing [1945] NZLR 665.
Myers CJ observed:

“. . . 1find it unnecessary to consider or endeavour to reconcile the decisions
of this Court in Cock v Attorney-General (1909) 28 NZLR 405 and the
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subsequent Australian cases £x parte Walker and McGuinness v Attorney-
General of Victoria (1940) 63 CLR 73. All that need be said about these
authorities is that if they did apply and were found not to be reconcilable,
this Court would be bound by its own decision in Cock’s case, so long as that
decision stands unaffected by any judgment of the Privy Council or the House
of Lords” (ibid, 679).

So too Kennedy J at 684. Cailan J agreed with both. And there are wider
considerations. Doubts as to the scope of the prerogative power particularly where
they arise from differing decisions are best met by legislative intervention. We
think that has happened in this case. It is not unreasonable to suppose that the
decision in Cock has to some extent influenced amendments to the Commissions
of Inquiry Act over the years. The subject matters of inquiry were exiended in
1970. In 1958, and again in 1980, the rights of persons to be heard were enlarged.
We think that these changes indicate a view on the part of Parliament that, subject
to proper safeguards, the public interest is from time to time served by such an
inquiry.

For those reasons we are of opinion that this Court should follow Cock v
Attorney-General.

The Letters Patent of the Governor-General not justifying the constitution of
a Commission to inquire into a crime it is necessary to see whether the Commissions
of Inquiry Act 1908 provides authority. At the time Cock v Attorney-General was
decided s 2 provided:

“The Governor-General in Council may appoint any person or persons to
be a Commission to inquire into and report upon any guestion arising out of
the administration of the Government, or the working of any existing law,
or regarding the necessity or expediency of any proposed legislation, or
concerning the conduct of any officer in the public service.”

At the time the Thomas Commission was established s 2 of the Act provided:

“The Governor-General may, by Order in Council, appoint any person or
persons to be a Commission to inquire into and report upon any question arising
out of or concerning —

“(a) The administration of the Government; or

“(b) The working of any existing law; or

“(c} The necessity or expediency of any legislation; or

“(d) The conduct of any officer in the service of the Crown; or

“{e} Any disaster or accident (whether due to natural causes or otherwise)
in which members of the public were killed or injured or were or might
have been exposed (o risk of death or injury:

“(f) Any other matter of public importance.”

The emphasis has been added to point to some of the differences from the
original section. Apart from para (f) the whole of the present s 2 was substituted
for the original section in 1958 at which time a reference to proceedings or judgment
of any Court Martial which had been added in 1920 was omitted. Paragraph (f)
was added in 1970.

In Cock the statute did not apply because the persons whose conduct was a
matter of inquiry were not officers in the public service. The first term of reference
in the instant Commission is whether the police investigation was carried out in
a proper manner. [t was not disputed, rightly in our view, that the police are officers
in the service of the Crown: see eg s 37 of the Police Act 1958; Attorney-General
Sfor New South Wales v Perpetual Trustee Co [1955] AC 457; [1955] 1 All ER
846. It was suggested however that as by the time the Commission was constituted
Mr Johnston was dead and Mr Hutton had resigned from the police force, neither
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was relevantly an officer in the service of the Crown. Section 2(d) is concerned
with conduct. The relevant time for ascertaining status is that at which the conduct
in question took place.

But there is a more fundamental objection to reliance on 5 2(d) in that part
of para i(a) of the terms of reference which speaks of “impropriety on any person’s
part in the course of the investigation or subsequently”. The investigation is the
police investigation and the person must in relation to the investigation have been
either a police officer or some other person such as a forensic or scientific expert
making investigations on behalf of the police. In respect of the period
“subsequently”, ie after the investigation, it may include Crown solicitors or other
agents. It follows that the propriety to be inquired into under para 1(a) was not
confined to the conduct of the police but extended to persons who are not properly
described as “officers in the service of the Crown”. In short while s 2(d) of the
Act embraces police conduct it does not include that of other persons whose
activities would under the terms of reference require to be scrutinised.

Section 2(f) refers to “any other matter of public importance”. Plainly the matter
10 be inquired into by the Commission under its terms of reference l{a) was a
matter of public importance involving as it did the propriety of investigations by
the police and others into the murders in respect of which Mr Thomas was convicted
and pardoned and into other conduct.

[t is not necessary to decide whether the authority for para 1(a) of the terms
of reference was s 2(f) alone or a combination of s 2(d) and s 2(f). That is because
if both paragraphs permit or both preclude an inquiry into the commission of
a crime that is an end of the matter; and if s 2(f) permits and s 2(d) does not the
inquiry is into an other matter of public importance — that is to say one not within
s 2(d). (It was not ever suggested s 2(d) might relevantly authorise and s 2(f)
preclude.) In short if s 2(f) justifies an inquiry into the commission of a crime
the commission in this case is lawful.

It is right to begin an examination of that issue¢ by referring to the passage,
already cited, from Cock (1909) 28 NZLR at 424-425, It was there said that an
inquiry into alleged misconduct authorised by s 2 was to ascertain whether the
officer concerned should be retained, dismissed or otherwise disciplined and that:

“Although the alleged misconduct amounted in law to a crime the Commissioner
might nevertheless investigate it, because it would be merely incidental to a
legitimate inquiry and necessary for the purpose of that inquiry.”

That limitation, which was treated as applicable to s 2(d) as now enacted, was
submitted by the applicants to be binding on this Court and from its very nature
and manner of articulation to extend to all parts of the section including para
(f) which was enacted 60 years later. Each of these points requires consideration,
the second being, upon the approach mentioned above, the more important.

While the consequences of giving effect to the Order in Council in Cock, which
are set out in (1909) 28 NZLR at 420, touched on the conclusion reached as to
the prerogative power, nevertheless, the expressed limitation on the statutory
provision was not a necessary part of the decision for it had already been determined
that the members of the Licensing Commission were not officers in the public
service. Nor in our view does anything said in Re Royal Commission on Licensing
[1945] NZLR 665 preclude the Court from reaching a different conclusion if that
be warranted. Obviously however considerable weight must be accorded to what
was said in Cock which has gone uncriticised by decision in New Zealand for so
long.

Section 2{f) was enacted in 1970, Whether and to what extent its passing affects
the true construction of the earlier parts of s 2 need not be explored — on that
Lewisham London Borough Council v Lewisham Juvenile Court Justices [1980]
AC 273; [1979] 2 All ER 297 is material. We incline to the view that s 2(f) proclaims
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that the earlier paragraphs relate to particular matters of public importance and
that other matters of that nature not covered by the earlier paragraphs are now
included.

In the balance between two public interests, that of safeguarding the rights
and reputation of individuals and that of public inquiry into issues of national
concern there are occasions when the first must give way to the second. That was
recognised in England by the Tribunals of Inquiry (Evidence) Act 1921 which
provided that where it was resolved by both Houses of Parliament that it is
expedient that a tribunal be established for inquiring into a definite matter described
in the resolution as of “urgent public importance” and a tribunal is appointed for
the purpose, that tribunal has the power of enforcing attendance of witnesses,
and refusal to answer is made an offence (subject to the same immunities and
privileges witnesses have in the High Court). The safeguard is contained in the
requirement of the resolution describing the matter as of urgent public importance.

More importantly for present purposes that conflict of public interest was
referred to in the Report of the Royal Commission on Tribunals of Inquiry of
November 1966 (Cmnd 3121) — the Sa/mon report. In paras 22 and 27 the
Commission reported:

“22. The history of inquiries to which reference has been made shows that
from time to time cases arise concerning rumoured instances of lapses in
accepted standards of public administration and other matters causing public
concern which cannot be dealt with by ordinary civil or criminal processes but
which require investigation in order to allay public anxiety.”

“27. The exceptional inquisitorial powers conferred upon a Tribunal of
Inquiry under the Act of 1921 necessarily expose the ordinary citizen to the
risk of having aspects of his private life uncovered which would otherwise
remain private, and to the risk of having baseless allegations made against him.
This may cause distress and injury to reputation. For these reasons, we are
strongly of the opinion that the inquisitorial machinery set up under the Act
of 1921 should never be used for matters of local or minor public importance
but always be confined to matters of vital public importance concerning which
there is something in the nature of a nation-wide crisis of confidence. In such
cases we consider that no other method of investigation would be adequate.”

Prior to the addition of para (f) to s 2 of the Commissions of Inquiry Act 1908
the remarks made in Cock as to the scope of what is now s 2(d) must at least have
made it doubtful whether the statutory power extended to authorise an inquiry
into the possible commission of a crime. If that doubt were well founded cases
of great public importance could never be investigated in a manner likely to produce
public confidence. The present case would have afforded such an example involving
as it did an inquiry into police investigations which if ever held by the domestic
tribunal of the police could hardly have allayed public concern.

While it cannot be supposed that Parliament had the Thomas case in mind
in 1970 nevertheless the doubt engendered by Cock, the need for inquisitorial power
in exceptional cases of public concern, and the recent publication of the Safmon
report drawing attention to the issues and values involved all suggest that the words
of s 2(f) should receive their natural meaning as including an inquiry into the
commission of an offence. The provisions of s 4A earlier introduced and later
enlarged are at [east consistent with this construction. But it needs to be said that
while the question of whether an offence has been committed is always a matter
of public interest and concern such criteria will not answer the statute which applies
only to such cases as can be described as of public importance.

1n England the protection of the rights of the individual is safeguarded by the
necessity for a resolution of both Houses of Parliament that the matter is of urgent
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public importance. In New Zealand the security is more tenuous. It may be
permissible to hope that feature will be included in the intended review of the Act
recently announced by the Attorney-General. As the matter stands at least it may
be said that where an inquiry is properly directed into the commission of a crime
it is to be expected that to the extent a report thereon is justiciable it will be viewed
with care by the Court.

The words “public importance” in s 2{f) have the meaning attributed to them
in common understanding and their content is a matter of fact. The present case
is plainly one of public importance and the precise scope of the jurisdiction of
the Court to determine whether a matter is of public importance can be left until
it arises.

We are of opinion that the Thomas inquiry was authorised by the provisions
of the Commissions of Inguiry Act 1908. The restrictions upon s 2(d) suggested
in Cock have no application to s 2(f) and for the reasons already mentioned that
is enough to determine the present issue.

The first cause of action fails.

Jurisdiction of the Commissioners to find misconduct

Upon the assumption that the terms of reference did not require or permit
the Commission to inquire into and report upon whether any persons were guilty
of criminal conduct and were valid by reason of that exclusion, it was submitted
that the findings in paras 189 and 350 were unlawful as being within the vice
hypothesised and ultra vires the Commission.

As the premise upon which that submission was made cannot for the reasons
already mentioned be sustained nothing further need be said about this submission.

The applicants fail on their second cause of action.

Natural justice and fairness

The third cause of action is pleaded on behalf of Mr Hutton and Mrs M E
Johnston, It is contended that the Commissioners were guilty of breaches of natural
justice or fairness. In essence what is said under this head is that due notice was
not given of allegations of misconduct against the two police officers which are
reflected in a number of specific “findings” in the report of the Commission with
the result that adequate opportunity to answer was not given. Put more broadly,
the argument is that the findings were not fairly made, There was also an associated
submission that the evidence relied on to support certain “findings” was so
insubstantial and tenuous that taken together with the failure to give due notice
it was unfair to make those findings.

The 13 findings impugned under this head are identified and summarised in
para 25A(a) of the amended statement of claim in the review proceedings. They
are as follows:

“(i) In paragraph 350 of the report, that the third applicant and the deceased

had —
‘planted shell case exhibit 350 in the Crewe garden and that they did so
to manufacture evidence that Mr Thomas’s rifle had been used for the
killings’.

“(ii) In paragraph 189 of the report, that —
‘An unfired category 4 shell case was deliberately substituted by the Police
to the knowledge of at least Mr Hutton for the unfired category 3 cartridge
case examined by Dr Sprott between Dr Sprott’s examination on the [2th
day of April 1973 and Dr Nelson’s examination on the 13th day of April
1973,

“(iii) In paragraph 351 of the report, that the alleged planting of shell case exhibit
350 by the third applicant —
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“(iv)

“(V]

“(vi)

“(vii)

“(viii)

“(ix)

“(x)

“(Xi)

“(xii)

H{xiii)
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‘explains why Mr Hutton described shell case 350 as containing blue black
corrosion when in fact it did not. It also explains his odd behaviour at
the Supreme Court upon discovering Dr Sprott examining one of the shell
cases, Furthermore it provides an understandable motive for the switching
of exhibit 343 after it had been examined by Dr Sprott’,

In paragraph 347 of the report that —

‘The conversation of 26 October, looked at in the light of all the above
circumstances, forces us to the conclusion that it was staged for the purpose
of providing the excuse for sending Parkes and Charles back to the
particular garden to find the shell case’.

in paragraph 51 of the repori, that the inconsistencies referred to therein
are significant and relevant in considering the third applicant’s evidence
as to the degree of corrosion.

In paragraph 163(b) of the report that the third applicant had in a repoit
dated 24th October 1973 deliberately misrepresented or fabricated his
account of shell case exhibit 343 having been fired in the Otahuhu Police
Station for the reason that —

‘At that stage it was important to Mr Hutton to establish that Mr Keith
was wrong'.

In paragraph 174 of the report, that the remarks attributed to the third
applicant and allegedly made to Dr Sprott while he was examining exhibit
343 were —

‘quite improper because the exhibits were in any event in the custody of
the Court and not in the custody of the Police. They also offend the vital
principle of our system of justice that the defence should have full and
unrestricted access to the exhibits. We accept that Mr Hutton made the
remarks attributed to him, and we find his action improper’.

In paragraph 178 of the report that —

‘It is quite apparent to us that considerations of horesty, fairness to the
defence and proper practice, were of no weight whatsoever to Mr Hutton
in his desire to see Mr Thomas convicted for a second time’.

In paragraph 365 of the report, that in relation to the disposal of exhibit
350 and exhibit 343 at the Whitford Tip on the 27th July 1973 —
‘Hutton's statement that he was present with Keith when they were taken
to the dump and distributed was false. His description of the manner of
their destruction was false to his knowledge. Hutton had both these exhibits
destroyed because he knew exhibit 350 had been planted and exhibit 343
was a suspect exhibit for which an unfired shell had been substituted’.
In paragraph 361 of the report —

‘Patently many of the statements in the telex were false and could only
have been designed to misrepresent the position to the Assistant
Commissioner’.

In paragraph 366 of the report —

‘We find the disposal of these exhibits and the reasons for it has an added
significance. It strongly supports the case against Hutton of planting 350
to procure the conviction of Thomas. The destruction of exhibits 350 and
343 and the telex report from Hutton constitute impropriety on the part
of the Police. The telex sent by Hutton to Assistant Commissioner Walton
was in part false and intended to misrepresent the position so that a further
search for exhibits 350 and 343 would not be undertaken by the Police'.
In paragraphs 257, 258 and 261 of the report, the implication that the
deceased may have planted the stub axles found on Mr Thomas' farm.
In paragraph 344 of the report that —

‘at some stage during the Police investigation Mr Johnston held both the
Thomas rifle and the packet of ammunition in his possession’
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and the implication, resulting from the findings in paragraph 349 and 350
of the report that the deceased did so for the purpose of firing and planting
shell case exhibit 350.”

Apart from (xii), which is concerned with stub axles found by Detective
Johnston in a tip on the Thomas farm and which matched an axle beam attached
to and recovered with Harvey Crewe's body, they are all relevant to two major
conclusions reached by the Commission: that Hutton and Johnston planted shell
case exhibit 350 in a garden at the Crewe house and that Hutton was party to
the switching of shellcase exhibit 343. They are interrelated matters and the
switching issue is an element of the wider planting issue for the motive suggested
for the deliberate switching of the shellcase was to eliminate the possibility of
an argument by the Thomas defence based on the switched case that exhibit 350
had been planted. Subparagraph (i) is the primary allegation that Hutton and
Johnston planted shellcase exhibit 350, Closely allied with it are the allegations
that Johnston procured the Thomas rifle and cartridges exhibit 318 from the
Otahuhu Police Station for that purpose (subpara (xiii)); that Hutton and Detective
Sergeant Jefferies staged a conversation at the squad conference on 26 October
1970 to provide an excuse for a further search of the Crewe garden (in order to
bring to light the shellcase exhibit 350 which had recently been planted there)
(subpara (iv)); that Hutton fabricated his account of the degree of corrosion evident
on exhibit 350 when it was found in the garden to support the inference that it
had been there since the night of the murders (subparas (iii) and (v)); that he was
party to the switching of shellcase exhibit 343 at the second trial (subparas (ii),
(vi), (vii) and (viii)); that following the dismissal of the appeal by Thomas after
the second trial Hutton had exhibits 350 and 343 destroyed because he knew the
evidence had been fabricated (subpara (ix)); and that he subsequently fabricated
an account of their destruction to prevent an attempt being made to recover them
(subparas (x) and (xi)). Although impugned in the pleadings only by implication
para 348 of the report was also challenged in argument under this head. It refers
to an incident testified to by Mr and Mrs Priest who lived near the Crewe farm
that they heard shots from the direction of the Crewe house. Shortly afterwards
Hutton and Johnston came along in a car and there was a conversation about
the shots. In his evidence before the Commission Hutton agreed there was such
a conversation but denied firing the shots. The Commission did not believe him
and found that Hutton and Johnston fired two shots at the Crewe farm. The
Commission went on in the challenged para 350 to conclude that the police officers
had planted exhibit 350 there on that day in order to manufacture evidence that
Thomas’s rifle had been used for the killings.

We mention the Priest evidence at this point in this detail only because of a
further finding which was made by the Commission in para 348 but resiled from
at the hearing before us. It was that in the conversation with the Priests and in
answer to Mr Priest’s assertion that the policemen had just fired two shots at the
Crewe farm Mr Johnston said “How do you know?” Now, Mr Priest had attributed
the reply to Mr Hutton and there was simply no evidence before the Commission
to support that “finding” as against Johnston. In fairness to Mr Johnston's
reputation we place on record that in argument before us counsel for the
Commission eventually acknowledged that that was a mistake on the part of the
Commission and consequently that the imputation against Johnston that he
admitted the firing of shots cannot stand.

It was common ground that the principles of natural justice and administrative
fairness were applicable to this Commission and obliged the Commissioners to
act fairly in conducting their inquiry under the terms of reference. The requirements
of natural justice and fairness must of course depend on the circumstances of the
particular case and the subject matter under consideration. That this is true of
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Commissions of Inquiry is clear from the decisions of this Court in Re Royal
Commission on State Services [1962] NZLR 96 and in the Erebus case. In the Erebus
judgments we noted that in the amendments made to the Commissions of Inquiry
Act 1908 Parliament has shown an increasing concern that natural justice should
be observed by Commissions. We also emphasised the point stressed by Cleary
J at p 117 in the State Services case that, while Commissioners have wide powers
of regulating their own procedure, there is the one limitation that persons interested
(that is apart from any interest in common with the public) must be afforded a
fair opportunity of presenting their representations, adducing evidence and meeting
prejudicial matter.

The principles involved are neither new nor complex. On an inguiry of this
kind persons whose conduct is in question must be given a fair opportunity to
put their case before being condemned. And for their part Commissioners must
fairly allow that opportunity and must base their conclusions on the material before
them. On this branch of the argument it is a matter of applying reasonably well
settled general principles to the particular circumstances of the case.

Mr Hutton, Mr Henry QC (senior counsel for the police at the inquiry) and
Mr Keyte (counsel assisting the Commission), all of whom had made affidavits
in these proceedings, were cross-examined at considerable length before us. We
also had the advantage of having very comprehensive submissions from Mr MacRae
for the applicants and Mr Crew for the Commission on this branch of the case.
In the result we are satisfied that the breach of natural justice argument must fail.
It is no disrespect to the arguments that we heard that we feel able to deal with
this ground quite shortly.

The Commission was constituted as the result of representations by supporters
of Mr Thomas and public disquiet and unease as to the circumstances of the
convictions. There had been several reviews of the Thomas case. Public controversy
over the conduct of the police continued, The Commission noted (report, para
34) that from 1970 onwards there had been allegations that the shellcase had been
planted at the Crewe farm by the police in order to secure the conviction of Thomas.
Against that background para ! of the terms of reference directed the Commission
to inquire into and report whether the investigation by the police into the deaths
of the Crewes was carried out in a proper manner and, in particular, whether there
was any impropriety on any person’s part in the course of the investigation or
subsequently, either in respect of the cartridge case (exhibit 350) or in respect of
any other matter. That was the intended thrust of the inquiry. Under para 1(a)
the spotlight was on exhibit 350. The terms of reference clearly envisaged the
possibility of findings of serious misconduct on the part of individual police officers
involved in the investigation.

In his address at the beginning of the hearing Mr Keyte listed a number of
issues to which he intended to direct evidence. At the forefront was exhibit 350
and Mr Keyte observed that it was common knowlege that the major allegation
of impropriety made about this exhibit was that the cartridge case had nothing
whatever to do with the occurrence of the murders, but rather was “planted”, at
the scene either by police officers or else by some unknown person for the presumed
purpose of framing Mr Thomas. Amongst the other issues referred to by him was
whether there was any truth in the suggestion that exhibits 343 and/or 350 were
switched or interfered with during the course of the hearings; and whether there
was any impropriety on any person’s part involved in the destruction of some
exhibits by burying them in the Whitford tip.

It was against that background that the inquiry began; that Mr Keyte called
evidence; and that other counsel conducted their cases and cross-examined
witnesses. Thus on the second day of the hearings Mr Henry for the police stated
his view that probably the only two real alternatives on the exhibit 350 issue were
either that the police manufactured that piece of evidence or that the shellcase
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was ejected from the Thomas rifle at the Crewe house on the night of the murders.
And that issue was put in those same stark terms by counsel for the police on
two later occasions, 25 June 1980 and 21 July 1980.

There was considerable argument before us as to the precise nature and terms
of the representation of the police by Mr Henry and Mr Fisher. They were given
leave to appear “for the New Zealand Police”. They did not appear separately
for Mrs Johnston or Mr Hutton or other individual police officers. For their part
Mr Hutton and Mrs Johnston did not formally apply under s 4A of the
Commissions of Inquiry Act to be represented at the hearings. But Mr Henry readily
agreed in this Court that his responsibility for the collective interests of the police
necessarily involved protection of the interests of individuals including Chief
Inspector Hutton and Detective Johnston. A reading of the transcript shows that
he and Mr Fisher carried out what soon became an arduous responsibility with
care and considerable tenacity. Throughout the inquiry and both in cross-
examination and in exchanges with the Commission they consistently sought to
protect the interests of individual police officers, including Hutton and Johnston,
and in their final submissions they specifically dealt with allegations of impropriety
involving Hutton and Johnston. In those important respects they did everything
that Hutton and Mrs Johnston might reasonably have expected their counsel to
do. But Mr Henry said, as did Mr Hutton, that he did not anticipate that the
Commission would make findings of criminal misconduct against individual police
officers. He, Mr Henry, said that before the end of the hearing he considered it
inevitable that on the major issue the Commission would make a finding that exhibit
350 had been planted by the police, and he also considered that they might make
findings of less serious impropriety on the part of individual police officers. But,
he said, he had not contemplated that the Commission would make findings of
criminal misconduct against them as individuals and he observed that he would
have faced potential conflicts of interest had he been defending police conduct
in general and at the same time answering charges of criminal misconduct against
individual officers.

We do not consider that the answer to the natural justice issue turns on technical
questions as to legal representation in a narrow sense. A broader view is required
in order to determine whether the inpugned findings were plainly raised during
the inquiry and a fair opportunity given to answer them. On that broader test
there can be only one answer. It must have been perfectly obvious as the inquiry
proceeded that a considerable volume of evidence, much of it from police records
which had not been before the Courts at the earlier trials and referrals, was building
up a case against Hutton and Johnston and that within their role of counsel for
the police Mr Henry and Mr Fisher were rightly testing and challenging that
evidence.

We turn now to consider Mr Hutton’s position. He had been officer in charge
of the Crewe investigation. He prepared his statement of evidence and was
examined before the Commission on 12, 13 and 16 June. It was a vigorous
examination and from the nature and tone of the Chairman’s questions which
occupy 19 pages of the transcript Hutton can have been in no doubt that his own
conduct was under scrutiny in numerous respects. Subsequently he was one of
the applicants in proceedings in the High Court in which a limited natural justice
argument was raised against the Commission. It was that a ruling by the
Commission identifying exhibit 350 as a cartridge case manufactured after March
1964 and fired in the Thomas rifle was made without affording the parties an
opportunity to be heard in respect of the relevant issues. The significance of the
ruling was that it eliminated the possibility that exhibit 350 matched the bullets
(manufactured only up to 8 November 1963) recovered from the heads of Mr and
Mrs Crewe. Accordingly the ruling drew attention to the question arising under
the first paragraph of the terms of reference as to whether there was any impropriety
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on any person’s part in respect of exhibit 350. In its judgment of 29 August 1980
the Full Court rejected the allegation of breach of natural justice to which we have
referred but, referring to assurances in that regard that had been given by the
Commission at the hearings of the Commission, it went on to say:

“We are content to let the matter stand on the basis that the assurances latterly
given by the Commission will be implemented by its giving to the police, before
any final determination is made, fair advice of any allegation against any present
or past member of the force, and also giving to any such person a proper
opportunity to rebut it” ([1980] I NZLR 602, 629).

Mr Hutton was to return to give evidence before the Commission in September
1980. Following an earlier discussion with Mr Hutton, on 27 August 1980 Mr Keyte
sent Mr Fisher, junior counsel for the police, a schedule listing some 21 subjects
which Mr Keyte considered would have to be covered by Mr Hutton. Specifically
included in the list as relevant to terms of reference 1(a) were the Priest evidence
as to the rifle shots and the conversation with Hutton and Johnston; whether exhibit
343 was fired on 21 October 1970; the finding of the axle and “a general overview
of Johnston’s activities regarding the axle”; and the disposal of the exhibits. Mr
Hutton was questioned at some length before the Commission. The whole of the
Priests’ evidence was put to him and he was specifically asked by counsel assisting
the Commission whether he had planted exhibit 350 at the Crewe property.

The next step is the identification of issues for the final addresses of counsel.
Mr Keyte and his junior prepared a statement of issues which was circulated to
other counsel. Importantly for present purposes it expressly raised as issues under
terms of reference 1(a) whether exhibit 350 was planted by the police; whether
exhibit 343 was switched and if so when and by whom; whether there was any
impropriety in the destruction of exhibits; and whether the stub axles were planted
in the Thomas tip by the police. In discussion before the Commission on 16
September 1980 Mr Henry accepted that those issues raised allegations of police
impropriety. He was concerned at the possibility that there might be other issues
as to police impropriety not similarly identified. As to that, the Chairman observed
that if there was any new matter of significance affecting any particular person
not readily encompassed by the issues document which would be the subject of
a finding by the Commission then counsel for that person would be advised. It
is apparent, too, from the detailed final submissions presented by the police that
counsel had carefully considered each of the stated issues and that they specifically
dealt with allegations of impropriety affecting Hutton and Johnston. To illustrate
the point. On the dominating question as to impropriety in relation to exhibit 350
which, as Mr Henry noted, was probably the most important term of reference
in the whole inquiry, he emphasised that the Commission was inquiring “whether
any member of the police has committed acts which would amount to a crime
under s 113 or s 116 of the Crimes Act 19617 and submitted that it should not
be the subject of a positive adverse finding “unless the allegation be clearly and
definitely established to the Commission’s satisfaction”. Section 113 relates to
fabricating evidence and s 116 to conspiring to defeat or pervert the course of
justice.

It is not suggested that any of the challenged findings were not fairly
foreshadowed in the issues document. The factual matters on which those findings
were based were thoroughly canvassed at the hearing and it is not suggested that
Mr Hutton was not questioned on those matters or could not have been recalled
for further questioning had counsel for the police thought that course desirable.
For ourselves we are satisfied that the Commission did not act in breach of the
obligations of natural justice as to affording a fair hearing. And in view of the
nature and thrust of the inquiry and the admitted existence of evidence material
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to the findings under challenge we do not consider it necessary or helpful to explore
the difficult question as to the relationship of insufficient evidence to natural justice.
[t is enough to say that, apart from the acknowledged mistake regarding Detective
Johnston with which we have already dealt, we have not been satisfied by the
applicants that any of the challenged findings of the Commission were based on
evidence which the Commission were not entitled to regard as have probative value.
The weight of the evidence was a matter for the Commission, not for this Court
in these proceedings.

We reject the third cause of action pleaded.

Before parting with this branch of the case we add that it emerged in evidence
before us that, after the Commission concluded its hearings, counsel who had
assisted the Commission at the inquiry took part with the Commissioners in the
conferences on the contents of the report, which were arrived at by a process of
seeking consensus, and in the actual drafting of the report. When a Commission
is inquiring into allegations of misconduct, the role of counsel assisting becomes
inevitably to some extent that of prosecutors. It is not right that they should
participate in the preparation of the report. But, as this was not made a ground
of complaint by the applicants in the present proceedings, we merely draw it to
attenition so that it is not treated as a precedent.

The effect of the pardon
The pardon granted to Mr Thomas on 17 December 1979 reads:

“WHEREAS on the sixteenth day of April 1973 Arthur Allan Thomas was
convicted in the Supreme Court at Auckland of the murder of David Harvey
Crewe and of Jeanette Lenore Crewe and was sentenced to imprisonment for
life:

“AND WHEREAS it has been made to appear from a report to the Prime
Minister by Robert Alexander Adams-Smith QC that there is a real doubt
whether it can properly be contended that the case against the said Arthur Allan
Thomas was proved beyond reasonable doubt:

“NOW THEREFORE 1, Keith Jacka Holyoake, Governor-General of New
Zealand, acting upon the advice of the Minister of Justice, hereby in the name
and on behalf of Her Majesty grant a free pardon to the said Arthur Allan
Thomas in respect of the said crime:

“AND I command and require the Superintendent of Tongariro Prison Farm
and all others whom it may concern to give effect to the said pardon.”

Section 407 of the Crimes Act 1961 provides:

“Effect of free pardon — Where any person convicted of any offence is
granted a free pardon by Her Majesty, or by the Governor-General in the
exercise of any powers vested in him in that behalf, that person shall be deemed
never to have committed that offence:

“Provided that the granting of a free pardon shall not affect anything
lawfully done or the consequences of anything unlawfully done before it is
granted.”

The Full Court dealt with the interpretation of s 407 and the effect of the pardon
in [1980] I NZLR at pp 616 to 621. Their most important conclusion was that
a free pardon does not obliterate by force of law the acts of the person pardoned.
As a result of discussion during the argument before them the Court understood
that counsel then appearing for all parties were agreed on the true interpretation
of the section. They gave effect to the interpretation which they accepted by making
the following declarations, p 630:
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Bias
1. The issues

One of the most difficult branches of the case concerns this subject. We propose
to deal with it in two stages. First we will explain the issues that arise and summarise
the relevant facts. Secondly, we will state our conclusions. Further, for ease of
reference, we will reproduce in an appendix to this judgment the main statements
by the Chairman and members of the Commission that have to be taken into
account. However, this necessarily long appendix contains no comment or
statement of our views, and it is not essential to read it to understand our judgment.

We should begin the explanation of the issues by repeating that in the High
Court proceedings commenced on 25 July 1980 and culminating in the judgment
of the Full Court delivered on 29 August 1980 and reported in [1980] 1 NZLR
602, the applicants sought, among other things, orders prohibiting the Commission
from continuing their inquiry, or declaring that they were disqualified from doing
so, on the ground of alleged bias by predetermination. The Full Court, while
holding that the Commission had made errors in law as to the effect of the pardon
of Mr Thomas, said “. . . we do not regard those as irreversible, nor do we find
that bias by predetermination has been established” (p 628 of the report).
Accordingly prohibition was refused.

The Commission’s hearings had been continuing in the meantime. They
continued after the Full Court judgment, The main hearing of evidence was
completed on 18 September 1980. Counsel’s final addresses began on 19 September
and concluded on 24 September, some further evidence from Dr D F Nelson being
interposed on 22 and 23 September. On the morning of 30 October the Commission

-reconvened for some hours to hear the evidence of Mr P § Prescott, Principal

Scientific Officer in the Nottingham Forensic Research Laboratory. Their report
was submitted to the Governor-General on 11 November. A notice of motion on
appeal to this Court by the applicants in the High Court proceedings against the
Full Court’s findings on the bias question was filed on 18 November. In response
the Commissioners some nine months later, in August 1981, gave notice of their
intention to contend that the decision of the Full Court be varied, setting out three
grounds of cross-appeal. The third relates to the effect of the pardon.

Particulars of what the Commissioners would contend on this head were given
in a memorandum by counse! for the Commissioners dated 15 February 1982.
Certain statements by the Chairman are there quoted. The first is his statement
on the opening of the Commission’s hearings on 21 May 1980 in which he said
that an effect of the pardon was that Thomas was to be treated as not having
done the acts which brought about the deaths; this could not “ever be asserted
. . . . The slate has been wiped clean”. Another statement quoted was one made
by the Chairman on 24 July 1980 when, having referred to s 407 of the Crimes
Act, he said “. . . to me, that means in law and in fact that he did not do it; he
is innocent”. The memorandum records that the central submission for the first
respondents on the cross-appeal will be that the interpretation of the pardon
reflected in the statements quoted was correct and that the interpretation of the
Full Court was wrong and contrary to s 407.

We have considered the effect of the pardon in the preceding section of this
judgment. As explained there, during the hearing in this Court counsel for the
Commissioners did not feel able to support the interpretation of the pardon reflected
in those quoted statements by the Chairman. The reason why these matters have
to be mentioned again when dealing with bias is that it is apparent from the decision
of the Commissioners to cross appeal that during a considerable period after the
Full Court judgment they wished to contend that the Full Court had been wrong
about the pardon and that the guoted statements by the Chairman were right.
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We have to consider whether this has a bearing on whether they appear to have
reversed their previous approach as a result of the Full Court judgment, as the
Full Court thought they could.

A possible trace of persistence of the idea that the pardon has a significant
bearing was this. Senior counse] for the Commissioners was not prepared to assent
in this Court to the proposition that, in the unlikely and purely hypothetical event
of Mr Thomas wishing voluntarily to give evidence before the Commission that
he had fired the bullets and ejected the cartridge case, the Commission should
have received that evidence. The question had not been raised in this Court for
the first time, [t is specifically mentioned in the judgment of the Full Court, [1980]
1 NZLR at p 622. Normally answers by counsel to questions from the bench do
not necessarily reflect the views of his clients. But in the circumstances of the present
hearing it seems to us that there was ample opportunity for consultation and for
taking a more definite position if so instructed. Nevertheless we wish to stress that
we do not regard the present as a major point. It is only a detail in a much larger
picture.

Developments after the Full Court judgment are relevant to the bias issues
because of the second set of proceedings now before this Court. As mentioned
at the outset of the present judgment, on 14 April 1981 proceedings relating to
the Commission's report were commenced in the High Court by the Association
and the Guild, Mr Hutton and Mrs M E Johnston, and these were moved into
this Court by Moller J. Among other relief the applicants seek the quashing of
certain findings in the report — including the finding in para 402(a) “The shellcase
exhibit 350 was planted in the Crewe garden by Detective inspector Hutton and
Detective Sergeant Johnston”, They claim that there has been a real likelihood
or reasonable grounds for suspecting that the first respondents have been biased
against the members of the first and second applicants, the third applicant and
the fourth applicant’s late husband during the course of the inquiry and in the
preparation of the report.

[t is pleaded that the Commissioners prejudged the issue of the involvement
of Mr Thomas in the murders of Mr and Mrs Crewe; that they indicated a degree
of partisanship during the conduct of the inquiry and in the report, by expressing
opinions antagonistic to the persons already mentioned; and that they thereby
rendered themselves unable fairly to inquire into and report upon the matters
referred to in their commission of appointment in so far as those matters related
to those persons. Particulars are pleaded. They include factors relied on in the
earlier proceedings and in the appeal. They also include passages in the report
itself, and rulings and other developments which occurred after the matters
complained of in the earlier proceedings. Consequently the Commissioners elected
not to pursue an argument of res judicata.

It is pecessary to keep in mind that there are thus two sets of proceedings
concerned with alleged bias. The appeal has to be considered as at the date of
the Full Court hearing, and with appreciation that the appellants bear the ordinary
onus of showing that the decision under appeal is wrong. The proceedings that
have been removed into this Court have a wider scope. In these we have to consider
the Commission’s inquiry and report as a whole. The applicants have the usual
onus of making out their claim, but our position as regards questions of fact is
that of a Court of first instance — except that we may derive help from the views
of the Full Court on any points that are common to both sets of proceedings.
In argument both sets were largely taken together. It is convenient to approach
the bias question in that way, but in doing so we do not overlook the distinctions
just mentioned.

Counsel on both sides suggested that there is variation and even confusion in
the authorities 2s to precisely how the test for bias by predetermination should
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be put. In the case of a Commission inquiring into and reporting upon allegations
of impropriety, we accept that the right approach is that put forward by Mr
Eichelbaum: whether an informed objective bystander would form an opinion that
a real likelihood of bias existed. This approach derives support from decisions
of this Court, among which particular mention may be made of Lower Hutt City
Council v Bank [1974] 1 NZLR 545, a case concerned with a local Council’s function
of inquiry into objections to the closing of a road.

In this case as in that, what is under scrutiny is not the conduct of a Court.
However grave the allegations which are being investigated, under the New Zealand
system of law an inquiry is different from a trial. As 2 Commissioner has an
inquisitorial role, it is natural that he should take the initiative more freely than
a Judge traditionally does. His role is to report to the Executive which has selected
him personally to carry'out the particular inquiry. The Commissioner is not acting
as a Judge, and he is not to be expected to project the same standards of detached
impartiality, The standards expected of Courts may require the application to them
of a different and stricter test, such as whether there is a real suspicion of bias;
but we are not now called on to consider how the bias test for Courts should be
formulated. For the present kind of case, the real likelihood test is enough.

The test postulates an informed and objective observer. One important point
about this is that it is appearances that matter. Often it would be impossible, and
probably almost always it would be undesirable, to try to ascertain the actual state
of mind of the several members of a tribunal said to be biased. While ultimately
this branch of the law of natural justice seeks to ensure as far as possible true
fairness, its immediate aim is no more than the modest one of trying to ensure
that justice should appear to be done. And in the case of a Commission appointed
to inquire and advise the Government considerable latitude must be allowed.

Accordingly we fully agree in principle with what was said by the Full Court
in [1980] 1 NZLR at p 625 as to the approach to be applied:

“"Counsel were agreed that the test to be applied in determining whether
this kind of bias has been established is to ask whether an observer of the
proceedings would have formed the conclusion that there was a likelihood that
it existed. It is also common ground that the hypothetical observer must not
only be a reasonable observer but also one sufficiently informed of the nature
and conduct of the proceedings to be able to form a sound opinion."”

The application of the approach is less easy. Mr Tompkins relied in argument
on three main factors, which he summarised as, first, the Commission's “fixed view
that Thomas was innocent” — in developing his argument he associated this with
the Commission’s view of the effect of the pardon; second, the Commission’s
attitude to evidence favourable to the police and the manner in which it received
such evidence; third, the report. He made it clear that principal reliance was placed
on the first factor, accepting that the attitude of the Commission to witnesses was
not of itself evidence of bias.

It is convenient to refer to the treatment of witnesses first. The applicants draw
attention to sundry strong expressions used by the Chairman in his interrogation
of police witnesses. A few examples, not exhaustive, are the following. To Mr
Hutton he said: “Do you think he [the murderer] might have dug a little hole and
put it [the shell case] in?” (p 134); “Is that an honest answer?” (p 137); “Who was
searching, blind men?” (p 138). “Is that a serious answer or a desperate
explanation?” (p 139). “Comparing the one with the other, which would occupy
more space? — Naturally the axle. [Chairman] By about 10,000 times. You kept
that and destroyed the shellcase™ (p 141). The witness replied that he had given
the reasons why he kept it. Referring to the police theory at the trials that the
first of the fatal shots was fired through a louvre window, the Chairman said “Let
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me put this to you, to make this theory of yours good you had to have a series
of near miracles, didn’t you? Wasn’t it a near miracle it would be deposited the
full distance, the shell on to the bed?” (p 142),

Then to Detective Jefferies, “All men of good vision?” (p. 198). “Why did you

lie about it [in a job sheet] . . . Are you lying to protect Hutton in the witness
box?” (p 201). “I don't understand this, are you deliberately creating lying records,
is that what you are saying . . . Answer my question. Do you deliberately create

lying records? — No”. “It is a lying record” (p 215); “Is that one of your better
days?” (p 229).

And to Police Commissioner Walton, with reference to the latter’s answer that
statements made by persons volunteering information inculpating Thomas would
be filed away, “Under what file, fairy tales?” (p 1126).

There were also occasions when the Chairman made comments to counsel for
the police, the tone of which not surprisingly caused concern and even occasionally
offence. We give some examples, again not exhaustive. A comment about proposed
evidence from prison inmates allegedly inculpating Mr Thomas was “There must
be a limit to the ratbaggery, if I may use that word, that we can entertain on this
Commission” (p 664). And again “If the police wish to go on and question a man
in this condition we shall not prevent them at this stage, but we do say, in light
of our expressed opinion, we will be amazed if that course is taken . . . | would
not have thought there would be such a thing as a right time . . .” (pp 1652-1653,
comments to Mr Fisher, junior counsel for the police, on their wish to call evidence
from a prison inmate, with a history of mental illness, of alleged confessions by
Mr Thomas). “If it had been left to me, and | speak only for myself, the gentleman
who I am charmed to have met, would still be in England” (p 2976, an observation
during the evidence of the Home Office expert, Mr Prescott).

The applicants acknowledge that the witnesses and counsel subjected to such
questions and comments were experienced in Court proceedings and able to look
after themselves. But they say that evidenice supporting the Commission’s attitude
that Thomas did not do the acts that constituted the crimes was received courteously
with a minimum of interruption and with apparent acceptance; whereas evidence
to the contrary was “often but certainly not invariably” received discourteously
with frequent interruptions and a general air of disbelief. They speak of a derisory
and antagonistic attitude to police evidence. Counsel who appeared for the police
at the inquiry certainly felt that there was such an attitude, and at one stage
withdrew from the hearing on that account, later to return. In argument in this
Court Mr Tompkins, rightly we think, did not seek to lay major weight on that
episode or on the contemporary reactions of counsel handling a difficult case, He
asked rather for a detached assessment.

It is trite to say, but perhaps it needs to be said again, that to maintain public
confidence in any kind of adjudication justice must be seen to be done. While
we have accepted that inquisitorial tribunals, such as this Commission, are not
subject to quite the same strict responsibilities as Courts, it is obvious that they
should be scrupulous to avoid any appearance of real unfairness. We need not

labour the point. _
How what happened in the present case is seen depends on the observer’s point

of view. Admirers of the Commission’s conclusions and methods would characterise
them as robust, forthright, fearless, probing and the like. Others might well
deprecate the Chairman’s comments in such terms as offensive, overbearing,
intemperate, one-sided. It is partly a matter of individual style; allowance has to
be made for a habit of colourful speech. Moreover, while the role of this Court
regarding the facts of the police investigation into the Crewe murders is a very
limited one in these proceedings, it is evident that some of the police evidence is
at least open to the adverse views taken by the Commission. Evidence which the
Commission genuinely saw as seriously unsatisfactory tended to provoke, almost
instantly, strong reactions.
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The mere fact that conduct is open to the second of the two views
abovementioned is disquieting. But before this Court can intervene it must be
satisfied that a reasonable and objective observer would have thought that, at the
crucial stages when findings were being made, there was a real likelihood of bias.
Certainly he would deprecate a good deal of what was said to witnesses and counsel.
But he would remember that different people have different ways of going about
the same task, though equally conscientious, and that probing of the police and
other evidence was called for by the terms of reference. Also that first reactions
are not always the same as final judgments. So we do not consider that he would
see the Chairman’s questions and comments as themselves showing a real likelihood
of ultimate bias. Nor, we repeat, did Mr Tompkins so contend. The real question
raised by his submissions is whether the observer would see the manner in which
the police case was approached by the Commission as simply one symptom of
a deep source of predetermination, namely the Commission’s attitude to the pardon.

As the complaint is of bias by predetermination, we should say something more
about what this means and what it does not mean. Emphatically, there is no
allegation against the good faith of the Commissioners. Their motives are
unquestioned. They-are of course distinguished men of complete integrity. Nor
is there any suggestion that any of them had the kind of close association with
a party or direct personal interest in the outcome that could in advance have
disqualified him from acting as a Commissioner. The starting point is that they
are assumed to be capable of evaluating and determining the issues fairly and with
minds not closed to argument.

What is said against them is, in part, that until the Full Court judgment they
misunderstood the law about the effect of the pardon. But the complaint is of
more than a mistake of law, which would be reversible. It is that, quite apart from
that initial mistake, their strong views about the status of the pardon, and the
unfairness in their eyes of an attempt by the police to go behind it, would be seen
by an informed observer as colouring their whole approach to the inquiry and
the assessment of evidence; and as significantly lingering on even after the Full
Court decision.

Before a Court would be justified in finding a complaint of that kind against
Commissioners proved, the evidence against them would have to speak with a loud,
clear voice. A tribunal cannot sit on the fence forever. It must reach a conclusion.
1t must take sides in the end. There is no reason why it should not express tentative
views. That is done everyday in the Courts. And in inquisitorial processes it may
be reasonable and in some cases necessary for the tribunal to confront witnesses
with the possibilities; to probe vigorously in order to get at the truth. The airing
of views by the Commissioners during the hearing was not necessarily to prejudge
the issue, for it does not follow that other views and the evidence already admitted
or to be admitted would be disregarded at the end of the day. Nor is it vitiating
predetermination to form and act on a view of the facts or the law which some
other person or the Court thinks wrong. Where the Court can and must intervene,
for example, is where the tribunal demonstrates by its utterances and conduct that
it has adopted a fixed view, ceasing to be amenable to proper argument. Has it
been established that the minds of the Commissioners were foreclosed in that way;
or that it would have appeared to a detached informed observer that there was
a real likelihood that they would not bring, or did not bring, to the resolution
of the questions arising under the terms of reference fair and unprejudiced minds?

The pardon was granted on 17 December 1979. The Commission was appointed
on 24 April 1980. Possibly those who pressed for such an inquiry, and even those
who authorised it, did not fully take into account that inevitably the inquiry must
to a large extent become the equivalent of another trial of Mr Thomas. For its
main purpose was to inquire into whether the police had planted the cartridge
case, exhibit 350; and to resist that allegation the police would naturally seek to



280 Court of Appeal [1982]

show that it had been ejected from the rifle of Mr Thomas on the occasion of
the murders. So any evidence tending to show, directly or indirectly, that Mr
Thomas was at the Crewe house on that occasion was undoubtedly relevant to
the inquiry. And logically this would extend to any evidence indicating that he
had motive or opportunity to commit the killings.

It should be said at once that, as Mr Eichelbaum rightly stressed, and as Mr
Henry (senior counsel for the police before the Commission) substantially accepted
in cross-examination in this Court, the Commission did not in the end exclude
any relevant evidence. Moreover, from time to time during the inquiry the
Chairman made statements to the effect that any relevant evidence tendered would
be received, no matter whether or not it might tend to show that Mr Thomas fired
the fatal shots.

The difficulty is that from the opening of the inquiry onwards the Chairman
also made a considerable number of statements inconsistent with that approach.
These statements were to the effect that in some way the pardon was relevant to
the question of police impropriety; that Mr Thomas was factually as well as legally
innocent; and that the inquiry was not a third trial of him. The Chairman and
another member of the Commission were highly critical of the police for
continuing, after the pardon, to seek evidence tending to point to Mr Thomas
as thé person who fired the shots. It is not, we think, an overstatement to say
that their questions and remarks showed that they felt strongly on this matter and
were indignant at what they regarded as oppressive police tactics. The Chairman
even went on television, broadcasting his views to the public in forceful language.
He spoke of the police actions as “indecent”. Next day at the inguiry itself Mr
Gordon spoke of them as “morally wrong”.

There is nothing before the Court to suggest that those strong feelings of the
Comrmission ever changed. It would be unrealistic to suppose any fundamental
change. Senior counsel for the Commissioners, in powerfully presented submissions
in this Court, brought home to us how deeply they had deplored the actions of
the police in what they regarded as unfair harassment of Mr Thomas.

References to the pardon by the Commission during the hearing of evidence,
however, virtually ceased once the 1980 High Court case was commenced. And
in that case the Full Court held that the pardon in no way limited the ambit of
the Commission’s inquiries pursuant to its terms of reference; and that it would
be wrong in law to exclude evidence otherwise relevant to any term of reference
on the ground that it might tend to implicate Arthur Allan Thomas in the killing
of David Harvey Crewe or Jeanette Lenore Crewe, or on the ground that it was
circumstantial or indirect evidence.

On | September 1980 the Chairman announced that the Commission had
received the High Court judgment and would take time to consider it, He asked
that any submissions as to its consequences be made in writing as early as possible.
No such submissions were made, and indeed the judgment speaks for itself. The
Commission received certain evidence which they had previously ruled out; it related
to a comparison of wire found round the bodies and wire on the Thomas farm,
and to incidents in the life of Mr Thomas regarded by the Commission as remote
and indirect but contended by the police to support the view that he had a motive
for the murders. Further, the Commission on 10 September received in evidence
the whole of the transcript of the second trial.

On 22 September in the course of the address of Mr J H Wallace QC, counsel
for Mr D § Morris, Crown Prosecutor at the Thomas trials, the Chairman said
that the Commission had “always ruled” that relevancy was the only test for the
admissibility of evidence as to the alleged planting; that it was immaterial whether
the evidénce “incriminated the police or exculpated Thomas” (p 2782); and that
having been told by the High Court that they were wrong not to accept evidence
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about the wire or the so-called motive, the Commission had accepted all the
evidence at the second trial tending to show that Thomas was at the Crewe house
on the night of the murders.

On 30 October at the request of counsel for the police the Commission
reconvened to hear the evidence of Mr Prescott, a Home Office forensic scientist.
Manifestly this was important evidence in that he expressed the opinion that it
was highly probable that the bullet found in Jeanette Crewe's body came from
the rifie owned by Mr Thomas. When it came to the turn of Mr Henry for the
police to question Mr Prescott, Mr Henry sought to bring out specifically Mr
Prescott’s reasons for his opinion. The questions and answers with interruptions
occupy eight pages of transcript (2971 to 2979). The Chairman indicated impatience
at Mr Henry’s approach,.saying that it was “burning daylight”, that the matter
was a “dead duck” and that Mr Prescott’s opinion was really no different from
that of his predecessor, Mr Price, who had put it in 1972 that the rifle “could well”
have fired the fatal bullet.

After an adjournment Mr Henry asked whether the Commission accepted Mr
Prescott’s conclusipon themselves, as opposed to his having given his opinion. The
Chairman said Yes, and the other members made observations to the same effect
(although those of Mr Gordon are a little less specific than those of Archbishop
Johnston). Mr Henry accordingly desisted from asking questions to develop Mr
Prescott’s reasons, believing that he had an assurance from the Commission.

The Commission’s report, dated 11 days later, contains few references to the
pardon and only one to the High Court proceedings — and that in the part dealing
with compensation, not in the part dealing with the alleged planting. This
comparative silence in the report is perhaps a little surprising in itself. Bearing
in mind the at times stormy and controversial history of the Commission’s
proceedings, and the emphasis that the Commission had given to the pardon in
the earlier stages and on television, it might have been expected that the Commission
would have been at pains to make it explicitly clear that they had approached their
report on the basis established as correct by the Full Court.

The furthest they go in that direction, however, is in para 35, where they say
regarding the planting issue “We do not wish there to be any suggestion that we
have excluded from our consideration any evidence which the Police, or any other
party for that matter, considered relevant to this or any other issue. We admitted,
subject to relevance, the whole of the evidence given at the second trial . . .". The
words that we have italicised stop short of indicating the Commission’s own
criterion of relevance.

One of the few explicit references to the pardon in the report (para 280)
apparently harks back to their criticism of the police during the hearing for not
accepting it — criticism which the Chairman had voiced forcibly to Commissioner
Walton and other officers. The reference is “It was but another instance of the
Police being unwilling to accept the pardon”. The paragraph is concerned with
the evidence of two prison inmates, which the Commission dismissed as “a tissue
of lies”, that Mr Thomas had confessed. The Commission express “grave concern
that very senior Police officers were so obviously ready to place credence on such
unreliable, self-interested, and, in the case of the first inmate, deluded evidence”.
As an example of the kind of police evidence to which the Commission was
apparently alluding, we note that Detective Inspector P J O’'Donovan said of the
inmate last mentioned “And although I agree he was an inveterate liar, [ felt that
there was an element of truth in what the man had told me” (p 1688).

The opinion that this man had been telling the truth had been expressed by
Detective Inspector O’Donovan in a report dated 30 October 1978; that is to say,
more than a year before the pardon. The man had initially told the police of the
alleged confession in February 1978. In January 1980, after the pardon, Detective
Inspector O’Donovan was sent to Christchurch to interview him in prison again.
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The Chairman had been strongly critical of the police, in his questions to the
Detective [nspector during the latter’s evidence, far seeking to confirm the inmate’s
original story after the pardon (pp 1685-1686, “Confidential” part of transcript).
The criticism in para 280 of the Commission’s report appears to go further by
suggesting that the opinion held by senior police officers of the inmate’s account
should have been altered or influenced by the pardon.

With regard to Mr Prescott’s evidence, in substance the Commission’s report
correctly records his opinion. (In para 235(a) it does say that his view was that
it was highly probable that the Thomas rifie fired the fatal bullets recovered from
Jeanette Crewe. This use of the plural “bullets” does not appear to be strictly
accurate, but the inaccuracy is of no importance for present purposes.)

The report goes on, however, to make various points apparently tending to
discount Mr Prescott’s opinion, including a reference to “the rather myopic criteria”
adopted by the police in collecting rifles for testing. The section ends with a
paragraph in which the Commission “conclude that it is not proved that the Thomas
rifle fired the fatal bullets”. They add that in any event persons other than Thomas
could have used the rifle. The report does not state that the Commission accepted
Mr Prescott’s conclusion that it was highly probable that the rifte fired the Jeanette
Crewe bullet.

Mr Eicheibaum said to us that the Commission meant that it was highly
probable but not proved beyond reasonable doubt. The relevant paragraphs in
the report are set out in full in the appendix to this judgment. The question that
arises is whether an objective observer would understand the report to indicate
that the Commission had accepted Mr Prescott’s conclusion, merely adding a
refinement about the standard of proof; or whether he would think, comparing
the report with what had occurred when Mr Prescott’s evidence was given, that
the Commission were experiencing some difficulty in dealing with that evidence
fairly.

The other passages in the report calling for some mention in this outline are
in the part relating to compensation. After quoting the terms of the pardon, s 407
of the Crimes Act and an extract from the Full Court judgment, the Commission
say thal they approach the question of compensation in the light of the Full Court
guidance and their own findings. They continue “The pardon alone makes it clear
that Mr Thomas should never have been convicted of the crimes, since there was
a real doubt as to his guilt. He should accordingly have been found not guilty
by the juries” (para 482). They add that their own findings go further: the police
should never even have charged him, the conviction was obtained by false evidence.
In their context the words from para 482 just guoted seem to suggest that the terms
of the pardon (which included “. . . there is a real doubt whether it can properly
be contended that the case was proved beyond reasonable doubt™) settled for the
purposes of the Commission’s proceedings that the case at the trials was not proved
beyond reasonable doubt; that the juries were wrong; and that this should be the
starting point from which the Commission should go on to consider the evidence.

Finally from the report it has to be noted that in para 486 there is the statement
that Mr Thomas was “released by the ultimate Court of a democratic system —
what Lord Denning calls ‘“The High Court of Parliament™. On television likewise
the Chairman had spoken of the pardon as if it had been granted by Parliament.
That is of course not correct. The overstatement can be regarded as trivial or mere
rhetoric. On the other hand it may be said to show a tendency to magnify the
importance of the pardon.

Bias

2. Conclusions
From a review of the whole course of the inquiry certain points stand out.
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(a)

(b)

{)

(d)

It is not and could not be suggested that the Commission exciuded any
relevant evidence. Any limitations on the reception of evidence which they
had in mind earlier in the inquiry were not applied after the Full Court
judgment. The bias question turns wholly on the way in which they
approached the evidence which they admitted.

The Commission saw the pardon as an important decision which they
should take into account, although in a way not clearly defined. They
emphasised its importance more during the inquiry and before the Full
Court judgment, but their report contains indications that they had not
changed their basic thinking. In particular they had felt very strongly that
because Mr Thomas had been pardoned it was wrong for the police, even
in resisting allegations of impropriety, to try to show that he had fired
the fatal shots. There is no evidence, and no likelithood, that this feeling
on the part of the Commission ever changed. There is some positive
evidence in the report that it persisted.

This feeling led to regrettable developments. The most unfortunate were
the Chairman’s television statements. It is unthinkable that in the midst
of trying a case a judicial officer should broadcast his views on the law
to the general public and criticise the conduct of one of the parties as
indecent. It is our duty to say that it is undesirable for a Commissioner
to do so. The fact that the views of the law broadcast on this occasion
were wrong only makes the matter worse. Having said those things, we
repeat that a Commissioner has more latitude than a Judge. The Full Court
thought that the Commission’s approach was not irreversible, and that
bias by predetermination had not been established at the stage at which
that Court was considering the case. On a question of this kind, where
a great deal depends on discretionary evaluation, we are not prepared to
say that the three Judges in the Full Court were wrong. Accordingly the
appeal must be dismissed.

It is also regrettable thar the Commission treated Mr Prescott’s evidence
as they did: indicating when it was given that they accepted that it was
highly probable that the Thomas rifle fired the fatal shots; yet in their report
riot saying that, but bringing up arguments against it. We do not overlook
the submissions of counsel for the Commissioners to the effect that they
were merely making a point about the onus of proof. But we do not think
that the ordinary reader of their report, or the objective bystander, would
see it so. Rather, reading the report as a whole, he would think that its
tone could well have been very different if the Commission had taken the
approach that it was highly probable, although not proved beyond
reasonable doubt, that the Thomas rifle had been the murder weapon.

The way in which the report disposes of Mr Prescott’s evidence appears
to reflect a concern to protect Mr Thomas, as the Commission go out of
their way to add that his rifle could have been used to commit the murders
by someone else. But that does not advance the allegation of planting
against the police, as the use of the rifle by the murderer, whoever he was,
for the fatal shots would make it more likely that at about the same time
he also ejected the cartridge case exhibit 350 from the rifie. We note here
one of the possibly important matters apparently still unexplained. The
evidence of Mrs Priest, who undoubtedly appears to have been regarded
by the Commission as a reliable witness, was that she heard three shots
on the night.

On the other hand Mr Prescott’s evidence, even if accepted unreservedly,
is certainly not inconsistent with the possibility that the case was planted.
So the rather disturbing treatment of his evidence does not undermine the
whole report.
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Those four outstanding points have to be weighed with what has dominated
the whole Thomas case since 17 December 1979, namely that the Government had
granted him a free pardon on the ground that the case against him had not been
proved beyond reasonable doubt. The pardon directed “all others to whom it may
concern” to give effect to it. The pardon was recited early in the Commission’s
terms of reference. Naturally enough the terms do not include the question whether
the pardon had been rightly granted. It is understandable, too, that the Chairman
in his prepared statement at the opening of the inquiry should put the pardon in
the forefront of his remarks. Obviously the Commission appreciated the risk that
the police would try to turn the inquiry into a third trial of Mr Thomas. No less
obviously, that would mean an indirect challenge to the pardon. The truth is that,
once Mr Thomas had been pardoned, any Commission of Inquiry into allegations
of police impropriety was in a position of extreme difficulty.

The part of the case concerned with alleged bias is finely balanced and has
caused us anxiety. In the end we have come to the following conclusion. An
informed and objective observer, called upon to say whether there was a real
likelihood of bias on the part of the Commission, would take into account the
facts just mentioned in our last paragraph. We think that he would see, as we
ourselves see, that this Commission was faced with a task that must without
exaggeration be described as extraordinary. He would regard the Commission’s
view of the importance of the pardon as understandable, even if illogical, rather
than as indicating bias in the ordinary sense of the word. Bearing in mind, not
only those considerations, but also all the evidence suggesting that exhibit 350 may
have been planted, we do not hold that the objective observer would have thought
that there was a real likelihood of bias. In short, we hold that the police had
reasonable grounds for issuing the proceedings that have been removed to this
Court, but that on balance the case is not clear enough to justify a finding that
they have discharged the burden of proof.

The overall result of the case is accordingly that the appeal and the cross-appeal
are both dismissed, and so are the various applications in the judicial review and
prerogative writ proceedings. All questions of costs are reserved.

Appeal, cross-appeal and application
for review dismissed.

Solicitors for the appellants and applicants: Nicholson, Gribbin & Co
(Auckland).

Solicitors for the first respondents: McVeagh, Fleming, Goldwater & Partners
(Auckland).

Solicitor for the second respondent: X Ryan (Auckland).

Solicitors for the third respondent in the appeal: Brookfield, Prendergast &
Co (Auckland).

Solicitor for the fourth respondent in the appeal: Legal Officer, New Zealand
Police (Auckland).

Solicitors for the fifth respondent in the review proceedings: Crown Law Office
{(Wellington).

Appendix

The Commission’s staterments

[n this section we reproduce without comment and in chronological order the
main statemenis by the Chairman and members of the Commission, during the
hearing and in the report, whose impact has to be assessed in deciding whether
there appeared to be a real likelihood of bias.
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21 May; Opening Statement of Chairman
(pp 1 to 2 of transcript)

To all people present in this hall and indeed to all the public of this nation
I wish to make it clear what, in our view, these terms of reference involve.

Mr Arthur Allan Thomas was, on 17th December 1979, under the signature
of Her Majesty's representative, the Governor-General and the Minister of Justice,
granted a free pardon in respect of his conviction for the murder of David Harvey
Crewe and Jeanette Lenore Crewe. The effect of this pardon was by virtue of the
provisions of section 407 of the Crimes Act, that Thomas was deemed never 1o
have committed the offence and it follows that in law and in fact he is to be treated
as a person who never was guilty of that offence nor did he do the acts which
constituted the crime,

You will readily perceive from this that no question of the guilt or innocence
of this man can ever again arise, nor can it ever be asserted that he did the acts
that brought about the death of these people, The slate has been wiped clean. He
stands in law precisely where he stood before these acts were committed. It is
appropriate to point out that he has always asserted his innocence of this offence
and denied any comiplicity in the acts that brought it about.

The duly elected Parliament, through its responsible Minister, exercising its
ultimate powers, have in effect overruled the decisions of the Court and this has
been done to correct what Parliament no doubt felt was a wrong that this man
has suffered.

I say this for the purpose of making it clear that in no sense is this Commission
to inquire into any question of Thomas's responsibility for the death of these people
or for the doing of the acts that brought about this crime. There will be no third
trial of those issues before this Commission or anywhere. Thomas’s position in
law is in fact as | have stated. However the Parliament has concerned itself with
the system of administration of criminal justice in the Courts. It has, as | understand
it, in effect said, “If our system was working properly then the necessity for a
pardon should not have arisen” and we are called upon to inquire whether or not
there was some defect in the functioning of the system in relation to the investigation
of these crimes. . . .

9 June; Submissions of Mr Henry and Mr Williams
(pp 19 to 29)

MR HENRY: If the Commission pleases, there are some preliminary points [ wish
to raise following Mr Keyte’s opening address to the Commission. In the course
of it he has indicated it is the intention to deal with the terms of reference separately,
commencing with that part of item 1(a) referring to the cartridge case, exhibit
350. The reasons for such a procedural approach are appreciated but moving
straight into that issue makes it necessary for me at this juncture to ask the
Commission, because I won’t have the opportunity of giving a formal opening
to it, to bear carefully in mind three matters as the evidence which will be called
on this aspect is put before you.

1. The circumstances of the finding of exhibit 350 cannot properly be considered,

particularly now some 10 years after the event in isolation, but only in the full
context in which they existed in 1970.

THE CHAIRMAN: What do you mean by that?

MR HENRY: I mean that the Commission will need to have a knowledge of the
development and the changing facets of the investigation, and the emergence of
facts as it proceeded from 22 June, right through to 27 QOctober, when the case
was located. Without that full picture, it is my submission that the Commission
cannot reach a proper conclusion on this issue.
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THE CHAIRMAN: I think you will perhaps have to be more explicit than that.
If you mean emergence of facts which bear directly on this question of 350, well
no doubt of course we will. But I do not know what you mean by the full picture.
Do you mean we have to take into account all the evidence, all evidence which
does not go to this question of this finding.

MR HENRY: What goes to the question of the finding is the whole circumstances
of the investigation as it proceeded. Unless you have that before you, you cannot
properly look at the circumstances in which it was found.

THE CHAIRMAN: "/hat do you mean by that? Say eg there is a2 question arising
in this case, whether some witness saw a little girl at the gate ar a certain time,
has that anything to do with the finding of this exhibit 350?

MR HENRY: No Sir.

THE CHAIRMAN: As long as it is limited to facts which bear on this finding

that took place, I suppose we will be given them all. 1 suppose we will be given
evidence of the scene —

MR HENRY: | am uncertain just what in its totality is being put forward to the
Commission under this head. I have not seen the briefs, other than the police ones
we have prepared and forwarded to Mr Keyte. | am anxious the Commission and
each of its members understand that the finding of 350 has to be taken in its full
context. That is my point.

THE CHAIRMAN: I think we are all well aware of that Mr Henry, If you mean
by that we should not consider it until we have heard all the evidence, certainly
we won't. That is all relevant evidence and bears on this issue, but we are doing
this in this departmentalised fashion because that is the logical way of doing it,
because the terms are self-sufficient.

MR HENRY: I just wanted to make that point, there are probably cnly two real
alternatives on this issue, either the police manufactured this piece of evidence,
or it was ejected from the Thomas rifle on the evening of 17 June 1970, It is my
strong submission that all, and | stress the word all, evidence which tends to
establish the latter of those two alternatives, must be relevant to this issue, and
must be taken into account by the Commission in its determination.

MR GORDON: Would there not be a third alternative that somebody, other than
the police, manufactured the evidence?

MR HENRY: That is a possibility Sir, but it would seem fairly remote.

THE CHAIRMAN: When vou say it was ejected from the Thomas rifie, as [
understand the counsel assisting’s opening, it is a fact that what was found there
was ejected from the Thomas rifle.

MR KEYTE: Yes, that is the way [ opened, and [ think it is common ground
between everyone in this room that the scientists are satisfied as a matter of scientific
comparison and analysis that 350 can be shown to come from the Thomas rifle,
The firing pin from the rifle corresponds with the firing pin impression on the
cartridge case.

THE CHAIRMAN: That would seem to overcome your difficulty Mr Henry.

MR HENRY: No Sir. The Commission under this head will need to take into
account all evidence which tends to show that the cartridge case was ejected on
the evening on 17 June 1970. And I mean all evidence.

MR CHAIRMAN: I gather that the Crown will be putting forward all the evidence
it has on this matter.

MR HENRY: Yes, if you have any other evidence.

THE CHAIRMAN: If the Crown is not putting it forward you can take the course
[ indicated.
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MR WILLIAMS: From what Mr Henry said, he would seek leave to adduce
evidence that might relate to the proposition that the shell case came from the
Thomas rifle on the night of the homicide, it is only a step from that to seek evidence
that it was Mr Thomas who fired the rifle, which would turn it into a retrial.

THE CHAIRMAN: That is statutory and inadmissible.
MR WILLIAMS: That does not flow from that?

THE CHAIRMAN: There will be no retrial. { can see the difficulty in drawing
ihe line, and it will be very difficuit.

13 June; Examination of Mr Hutton hy Mr Henry

(p 87)
Now may I turn to the 2nd search. To get this in context, in your evidence. I think
that you say on page 6 that you ordered this second search immediately it became
known to you that Jeanette Crewe had been killed with a .22 bullet — Yes.

Would there be a job sheet for this instruction you gave on that occasion — There
would be no job sheet concerning any instruction from the OC.

16 June; Statement of Chairman
(p 124)

THE CHAIRMAN: I have considered over the weekend the tendered report which
was made at the last conclusion of the proceedings on Friday. That report is
rejected. It is a report prepared apparently at the instigation of the Assistant
Commissioner, Mr Walton, from his offices, as to the question of whether or not
exhibit 350 was said to be found or whether it was planted. That is a matter which
is a direct requirement for the Commission to inquire into. The preparation of
reports by other people, the expression of opinions of police officers concerning
this report, are not on this issue acceptable evidence. The evidence in this issue
will be called from the witness box viva voce, and will be subject to the usual test
of cross-examination. The report is rejecied.

MR HENRY: If | may address you on that Sir.

THE CHAIRMAN: No, you may noi. [ have rejected the report. I have refrained
from saying anything about the last paragraph in it.

MR HENRY: I would have hoped the Commission might have heard me on it
prior to rejection.

THE CHAIRMAN: No, this is hearsay evidence, and | am not going to receive
it; the matter is concluded.

16 June; Cross-examination of Mr Hutton by Chairman

(pp 125 to 138)
Let me quote to you the conference on 19 October, which is the last conference
here recorded. “Conference considered that apart from Thomas and Demler from
the inquiries there does not appear to be any other person remotely involved.
Conference concluded that every effort must be made immediately either 1o confirm
Thomas as a suspect or exclude him altogether from the inquiry.” — Yes.
THE CHAIRMAN: Doesn’t that mean that at that tirne you were considering the
question of whether or not he should be dismissed as a suspect on 19 October?
— Not dismissed, because we had found some of the timber from that —
I am not asking what you found, I am asking what that means. “Conference
concluded that every effort must be made immediately either to confirm Thomas
as a suspect or exclude him altogether from the inquiry”. You had to get further
evidence from him than what you had on 19 October, or he was not even a suspect;
that is right isn’t it? — Not exactly a suspect.
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That is your words. — There was a suggestion of a suspect. The next day there
was the search warrant and the tip was searched.

You must not be evasive. You must answer my questions directly, otherwise [ will
be loath to accept you. Does this correctly record the conclusion to which conference
had come on 19 October? “Conference concluded . . . from the inquiry.” — That
is correct.

That means if you did not get more ¢vidence Thomas was out, doesn't it? — No
it does not.

Doesn't it mean that — what do the words “exclude him altogether from the inquiry”
mean? — Confirm him or exclude him.

Confirm him as a suspect. — Find other evidence as to how this trail came to
be on the farm.

Find other evidence to implicate him further on the crime, or he was no longer
a suspect. That was the frame of mind on 19 October. — Don’t define my frame
of mind please.

Did you attend these conferences? — Yes.

Detective Inspector Hutton, the senior officer there. — Yes.

What went down at the conclusion of the conference was at your dictation. —
There is the shorthand typist present.

Who said at the conclusion of the conference “Every effort must be made . . .".
Who said that? — 1 don’t remember. If it is down there as 1 said it, I said it.

if it is down there at all, you as the person in charge of the conference, the senior
officer there, held that opinion. — [ held that opinion, and as | have told you,
either confirm or exclude him.

As a suspect. — For the inquiries, certainly,

Would you tell me this, You decided at some time in October having heard a theory
propounded by Det Sergeant Johnston, to test that theory out. — Yes,

That was a theory put forward by Johnston that the bullet that killed Crewe was
fired through the open louvre windows. — Yes,

Of course from where the bullet was fired has no significance — alone that is —
as to the identity of the murderer. Wouldn’t advance it at all. — Not really, no.
It is only of course if the firing of the bullet produced some evidence like a shell
that from where it was fired was significant. — The evidence against the offender,
yes.

Up to 19 October, or the date that Johnston put this theory forward, you have
already told me the police theory was and all the searches were conducted on the
basis both these people had been murdered by shots fired inside the house. — That
is right.

This theory of Johnston’s was somewhat startling, wasn't it? — Yes.

It involved the proposition that on the night in question the louvres were open.
— Yes.

That was startling wasn’t it? — Not when you look back at photographs.
Never mind the photographs. What about the weather. Do you remember that
night, it rained and blew, and there was a 30 mph gale. — I don't remember the
night, but I remember the inquiries. The louvres were open, or could have been.
THE CHAIRMAN: The weather was described as diabolical. — It was winter
weather,
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It involved of course, accepting as a fact Crewe and his wife would be sitting in
front of the fire, no doubt to get warm, and behind them would be three louvres
open with a howling wind outside, and rain and sleet. — Open, or able to be
opened.

No open. It had to proceed on the basis they were open. — No sir.

Where did Johnston ever advance to you they could have been opened if they were
closed? — He did not have to do that surely. That is the purpose of reconstruction.
If they were open how far were they open. — I am only guessing, surely.
You did the reconstruction. — Anything from % inch to I inch.

In the reconstruction were they open Y4 inch? — Yes, we tried from all angles.
1 am not talking about angles. | am asking you to what extent were they open;
you said Y2 inch. — At one stage, yes.

Dr Nelson stood with one foot on the window sill and the other on the top of
the parapet, and aimed the rifle through the gap. — That is in the shoot, We tried
different positions.

So the Johnston theory had to be the louvres were sufficiently open to allow a
rifle to be fired through, to allow a bullet te hit 2 man in the chair. — Or opened
to that.

Is that what he suggested to you, they were closed or could have been opened.
— He did not suggest that at all.

Didn't he suggest he could have been shot through the open louvre windows? —
At the time of firing.

The police photographs show the louvres open. — That is the way we found them.
You said you did not know they were open. — | did not notice that.

Your did not notice that for something like 60 days. ~ The other experts did not
either.

THE CHAIRMAN: Never mind experts, ordinary humble people like constables
did not notice it either. — No.

But Johnston put to you it was a theory he could have been shot through the open
louvre windows. — Yes.

So they are wide enough to get your fingers in. . . . You had the louvres in the
position you could put your fingers in, pull them up. — Yes.

Did you think that was a fair reconstruction as to how they would be on this night?
— Yes,

THE CHAIRMAN: It did not occur to you that on this night with this weather
they would be securely locked? — They could have been, but they could have been
opened by the offender afterwards.

If they were securely focked, he could not have opened them. — No.

Doesn’t that make nonsense of your reconstruction? — Whether or not they were
locked.

Whether it ever took place that way. If you assume they were unlocked, that they
were sufficiently open for the person to open them from the outside. — As long
as they are in the unlocked position they can be opened.

You have to assume that. — Yes.

And you have to assume they were open wide enough to get a sighting from the
rifle. — Yes.

Until they were open he could not tell where Crewe was. — Yes he could. He
could see from the window immediately behind Harvey Crewe’s back.
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With the light on. — Which light.
The light outside. — No, the light inside, he could see through the window.

You would have to assume of course that in that situation he opened them. —
He could also see from the back steps.

As s00n as he opened them there would be a draught of cold air would go into
the place. — I don't know sir.

Is that an honest answer. — There would be a movement of air.

What sort of movement on this night with a 35 mph wind blowing in that direction,
it would be a rapid movement. — If it was going straight in that window, yes.
Wouldn't that have attracted Crewe’s attention. — [t is possible yes.

If he had made any noise opening these, that would have attracted his attention.
— That is possible.

It would have been much safer from the murderer’s point of view to go in the
kitchen door softly and shoot him from there, standing in the kitchen, or through
the telephone hatch.

MR HUTTON: Not from the telephone, that is impossible. The trajectory of the
bullet where it entered above Harvey Crewe’s ear, came out his ear hole on this
side, the trajectory of the bullet itself dispels that.

THE CHAIRMAN: That would depend where his head was when it was fired.
— Whether he was standing up or sitting down, but it would not account for the
trajectory of the bullet when it entered his head.

But vou won’t have a bar of the theory that both these shots were fired from the
inside. — Not on reconstruction.

Because if they were 350 was planted. — I don't accept that and [ have already
explained it. It is pure guesswork.

17 June: Evidence of Detective Inspector O'Donovan

(pp 189 to 190)
FISHER: Was there a formally recorded conference on 19 October 1970 at which
you and Mr Baker summarised your views on the case. — Yes.
I ask the leave of the Commission to produce as an exhibit the conference file
which contains the police conference.
CHAIRMAN: If that was a complete file | would accede to it but it is evident
it isn’t. He has told you his views, They were to summarise that these detectives
had become preoccupied with Mr Demler and not open to any other suspect. Is
that fair?
WITNESS: Yes Sir.
FISHER: The reason for the conference file produced as a formal exhibit is that
it is evidence of the points of time at which the police knowledge and think was
developing.
CHAIRMAN: That is not relevant. This is an enquiry to a part phase, the discovery
of exhibit 350.
FISHER: The Commission may think the stages at which police took part view
of the case and evidence to corroborate that would be helpful to establish this
term of reference as showing the times at which the police had the knowledge to
do certain things. If you rule that the conference notes may not be produced as
an exhibit.
CHAIRMAN: I am not prepared to allow them to be produced at this stage. You
can refer to any particular one of them. I reject them.
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FISHER: Can I ask whether in respect of the other homicides you have been
involved in have any of those other cases involved the preparation of formal
conference notes in & written form. — They have.

CHAIRMAN: | am unconcerned with other homicides, not even this one., Only
the matters in our terms of reference.

FISHER: Do I take it from that ruling that 1 am precluded from asking about
the practice as to the decrease in the number of conference notes formally recorded
as an enquiry progresses.

CHAIRMAN: You are precluded from asking about other homicides. It has been
asked of the man who kept the notes and he has given reasons.

FISHER: Go now to the question of qualification courses for detectives you have
run.

CHAIRMAN: What has this to do with us. How does it bear on term {A whether
there was any impropriety . . . Exhibit 350 or any other matter.

FISHER: My question just was can | take you to the question of detective
qualification courses you have run.

CHAIRMAN: How does that bear on what I read out.

FISHER: If permitted to say | would explain what this witness would say on the
topic.

CHAIRMAN: I don’t propose to receive the topic of qualification courses for
detectives.

FISHER: I wish to explain the relevance of this evidence.
CHAIRMAN: You have convinced me it is not relevant.
CHAIRMAN: I rule this matter does not concern Uus.

17 June; Evidence of Detective Sergeant Jefferies
{pp 216 to 219)

You see why I am putting these questions to you. First of all in an endeavour
to find the truth. It seems to me a remarkable trend had developed in this case.
I would have thought at this stage, or at any stage, you were responsible police
officer skilled, honest and reliable engaged in endeavouring to solve a brutal murder
of 2 people. But you would not have been prepared to be slovenly, to skimp your
work and not to do it to the very best of your skill. Tha. would have been my
approach to the police evidence in this case, and that is the evidence [ expected
to hear. Ever since police evidence started there has been comstant thrust from
their counsel to create the opposite impression, to minimise the skill of those
engaged in, to suggest they didn’t care very much about their task, that things
were done badly, with the result, that the most important evidence in this case,
was never discovered. You tell me why that should be so. — A human failing.

That is exactly what happened to your evidence. You are on the record as a man
having done his job, who on 18th searched every ground, sieve searched every
ground, which is what a proper search would involve for a shell to have been missing
since 4 months what a proper search would have involved. Do you find some trouble
in answering that. — No.

Answer that. — That is correct.

How does it come about you are not in a position to concede that your search
wasn’t proper. You don’t know. — From the reconstruction I was instructed to
do a certain area and carry out those instructions.

Is it because it no longer suits police to have this search done properly. Isn’t that
the position. — No.
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XXD MR HENRY

I was restless because of your inference in the remarks that counsel were responsible.
— I wasn't referring about counsel.

The remark I am referring to was thrust by counsel. — I made no reference to
counsel I am talking about police officer talking about testimony.

Did you understand me to be referring to counsel. — ! understand it to be referring
to counsel and to the police generally.

I had no intention of doing that. [ was asking you question. As a responsible police
officer, when I asked you about doing this work properly you knew I was referring
to the police officer. — I don’t know.

Who else. — The inference was the police. That inference came out loud and clear.

[ ask you the question again. Are you aware that there has been in the witness
box, given by policemen a deal of evidence that tends to show that this task was
not done as efficiently I am not only referring to, it was done in a slovenly fashion.
— I haven’t been present in Court, I heard this inference.

Do you agree in the record you made, that you recorded the search as being done
properly. That is 5o isn’t it. — Yes.

Now you saying it was not done properly. How does that come about. — I consider
it was done properly as 1 was directed to do.

Are you not aware other police officer developed the same tendency. To disclose
parts of the investigation were done slovenly, or not properly. — It is very easy
to criticise it at this stage.

If I said it had no intention of involving counsel you know that, how could [ involve
counsel, they didn't give any evidence,

MR HENRY: Clear inference, counsel was involved.

18 June; pp 222 to 229

XXD MR FISHER

I wish to clear up a misapprehension which has arisen regarding the police evidence
in which counsel for the police were involved in. Your Honour is recorded as having
said you would have thought at any stage during the Crewe investigation the police
officers involved would be responsible men of skill honesty and reliability engaged
in endeavouring to solve brutal murders who would not be prepared to be slovenly.
CHAIRMAN: We will check it with the transcript. It is available.

KEYTE: We have the transcript to page 144.

CHAIRMAN: This is on page 161. This covers all that was said and could be
the subject of the report. “You see why [ am putting . . . @ human failing”. That
is the only occasion on which I used counsei. Clearly | meant evidence used by
counsel. I include all counsel. Chairman reads next piece of transcript “. . . no
suggestion sir” then Mr Henry rose and made this statement. There is no mention
of counsel then.

HENRY: | was referring to the statement Your Honour made earlier as you had
told me not to interrupt. Your Honour said you had not used the word.

CHAIRMAN: I will read page 161 again. “You see why [ am putting these questions
briefs handed up here are all directed to show that there were mistakes. Counsel
drew the proofs and they are clearly directed to show that the explanation as to
why it was not found is that the police didn’t do their job properly”. Hutton agreed
it was incompetent that the police didn’t notice the louvres open. That concludes
the matter. [ am having it checked on the tape.
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HENRY: You have criticised me for not interrupting you at the point when you
used the words.

CHAIRMAN: You had no right to interrupt. I never said it. The reason you
interrupted was that you claimed I was saying you were party to alter that evidence.
HENRY: That is how I interpreted it.

CHAIRMAN: If that is so you are thick in the head.

HENRY: Please withdraw that last remark.

CHAIRMAN: No I won't. It had an if in front of it.

CHAIRMAN: Weren't you shown photo 7 by Mr Ryan when he asked the question.
— I was.

7 only shows only the first panel of the fence. — [ understood his question to
refer to the whole of the garden area.

That’s why he showed you photo 7. He showed a photo of a bit and you took
it to refer to the whole. ~ [t was my answer to refer to the whole of the garden.

He showed you photo 7 — Yes.
Is that one of your better days.

18 June; Evidence aof Inspector Parkes

(p 236)
CHAIRMAN: I think I said earlier to our Mr Henry that you would be thick
headed. I shouid not have used that expression, I mean you were being obtuse,
would you accept my apology.
HENRY:; I receive them your Honour. I do not accept them.
The hearing resumed at 11.45 am after adjournment.
HENRY: May it please the Commission, Mr Fisher and I have conferred over
the adjournment, and I wish to advise the Commission that we are not prepared
to be treated as we feel we have been, or to remain involved in this inquiry in
the way in which it is being conducted. We feel it is obvious that we as counsel
can achieve nothing to ensure that the police are fairly heard, and accordingly,
we now withdraw.

CHAIRMAN: Are you suggesting they have not been fairly heard?
HENRY: I am suggesting sir that we feel we can do nothing to ensure —
CHAIRMAN: Are you suggesting they have not been fairly heard?
HENRY: I am saying nothing more than 1 have.

CHAIRMAN: If you wish to leave you may go Mr Henry and Mr Fisher you may
go too.

25 June; Discussion on return of counsel for police
(p 371 to 382)

CHAIRMAN: . . . [ want to say something about an impression that appears to
be current and an erroneous impression about these proceedings. That is from
what I have read in the press and at times from what [ have heard there seems
to be an impression abroad that this is some sort of a trial, and that there are
parties to it, and that I am being unduly critical of one side to the advantage of
another. This is not a trial, and I am not sitting here as a Judge. I am not discharging
judicial functions, I am sitting here in terms of a Royal Commission, and our
role is not a judicial role it is the role of inquisitors. We are here to inquire, to
ascertain the truth of the matter the subject of this Commission. To do that we
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are entitled, and indeed bound in my view, to question evidence if it appears to
us to be guestionable, to cross-examine witnesses if we believe they need to be
cross-examined, and I make no apologies for the fact 1 have cross-examined, |
have at times been abrupt, I have been derisive when I think evidence [ have heard
is worthy of that term. To those who find this displeasing I say that they will have
to bear with it for the time of this Commission, because I believe to properly
discharge the task I undertock, I am to do my best to find out the truth, to find
out the truth from witnesses who give evidence; they need to be cross-examined
and that task is given to me. It is true | have counsel appointed to assist, but that
in my view does not relieve me of the responsibility if | believe what I am being
told from the witness box is to be challenged, and I propose to continue te do
it. I am unrepentant. I am not here to be applauded or denigrated. Criticisin I
don't mind, [ have been putting up with it for a few years. | am here to do my
duty. Now may we proceed.

HENRY: The Police have asked me to advise the Commission that they do not
wish the hearing of this inquiry to be delayed unless that be completely unavoidable.
They have made an express request that both Mr Fisher and I continue as their
legal representatives for this hearing, a function which we are prepared to
undertake. I understand sir, that the Commission is prepared to hear at this stage,
subraissions in respect of what we regard as important legal problems which have
arisen during the course of this hearing. For those reasons I now ask leave for
Mr Fisher and myself to continue as counsel for the police.

CHAIRMAN: That leave is granted Mr Henry, and may we say welcome back.

HENRY: We have a number of matters on which we would like to be heard, and
they are of importance to the way in which the hearing continues.

HENRY: The second major consequence which will result from the minutes is

(b) The Commission will consider the issues on the basis that Thomas did not
in fact do the acts constituting the crimes.

CHAIRMAN: You can disabuse your mind on that, because the Commission will
consider the issues, the question of whether Thomas is guilty will not be considered
by this Commission,

HENRY: If I can follow this through, and 1 am sure the members of the
Commission will appreciate the point I am endeavouring to make, and which is
of concern to us; it was if that be so, then the police are in an impossible position
and unable to put forward a full and proper defence to the allegation of having
planted exhibit 350.

CHAIRMAN: If the police to defend themselves, require to prove Thomas’s guilt,
and they regard that as intolerable, they will have to put up with it. They will
not be allowed before this Commission to prove his guilt because the Governor-
General and Parliament have said you can't.

HENRY: It is therefore submitted:

1. That the free pardon is irrelevant to the inquiry of the Commission into
the facts necessary to be ascertained by it to properly answer the terms
of reference.

CHAIRMAN: Let me say this to you straight away, that these are most misguided
submissions, because you are determining now what evidence we will allow to be
given under these various terms of reference. We have already made it perfectly
clear, and we have spent days hearing evidence which goes to show that Mr
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Thomas’s rifie was not only on the scene, but it was the murder weapon, and we
are still part heard with a Crown witness, and now a witness called at this inquiry,
Mr Nelson, who will give evidence of a whole series of reconstructions, as to how
this shot was fired through the window, how it killed Harvey Crewe, and how
the shell, admittedly coming from the Thomas rifle, was ejected to where it was
found. Is that not receiving evidence which goes to show that the Thomas rifle
was there? Of course it is. I will answer the question for you. It is also evidence,
which if it were not for the pardon, would go to show that Thomas fired the shot.
We have been hearing that for days. You misunderstand the position. This ruling,
if it was a ruling, this statement of mine to the public, as well as to those concerned,
is not going to inhibit the evidence that is going to be called under this term of
reference which we are dealing with. Indeed, I think four police officers have already
given evidence, the whole thrust of which is to show that this bullet came from
this rifle, was put there after the shot which killed Crewe was fired and which caused
the murder. | don't know what other evidence there is.

CHAIRMAN: If on the other hand the shell was planted there by the police, then
Thomas was not there, the rifle was not there, and Thomas had nothing to do
with it.

HENRY: Quite. But surely it is necessary for the Commission to have evidence
to show that the rifle was in fact there. What concerns us was the assumption,
which you attribute to the effect of s 407 which means you are starting from the
premise he was not there,

CHAIRMAN: [s this the real issue, that you want to fead evidence on this issue
about Thomas’s girlfriends when he was 15-16, about his financial affairs and so on.

HENRY: It is essential for us to lead evidence to establish he was on the property.
CHAIRMAN: What is the answer to my question — would it include that sort
of evidence?
HENRY: I think it must sir, and that is inherent in my submissions to the
Commission.

CHAIRMAN: Yes. Now I come back to my first point. Do you dispute we have
not been receiving evidence, ever since this Commission started, some of which
went to show that the shell that was found there was ejected from Thomas's rifle
that night. That it contained the bullet which killed Harvey Crewe or his wife,
and beyond peradventure if that is so, it was fired by Thomas. On the other hand,
we have received evidence to show that that is not possible; the evidence being
as you will know of course, that that bullet and that cartridge case were not around
at the same time, and if that bullet did not form part of that cartridge case, then
equally it is beyond peradventure it was planted there by the police. That is the
way this Commission of inquiry has developed today.

CHAIRMAN: There will be trouble if you seek rulings in advance. You want me
to rule now on an item we have not come to. Offhand  would say that that item
entitles the police to put before the Commission, every scrap of evidence they had
at that time, which pointed to the guilt of Thomas. They must be able to do that
because the question is were they justified. What evidence did they have and what
inferences were drawn from it. But as we have not come to it I will not give a
ruling on it. I don’t see any conflict between our task here and the free pardon.
If evidence is relevant under these terms of reference, the fact it may also point
to the guilt of Thomas will not be grounds for rejecting it.

HENRY: That certainly clarifies —
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CHAIRMAN: There has been plenty so far. If it goes to a question raised by these
terms of reference it will be admitted. There will of course never ever be any finding
on it, nor will we hear any argument or submissions on it. [ am sure you would
not want to make them. You accept the pardon.

HENRY: Without reservations sir. The indications I had through Mr Keyte were
that much of the evidence we considered relevant to 350 and the placing of the
rifle on the property, would not be dealt with under this term of reference.

CHAIRMAN: That will be dealt with when it is tendered, but there is some evidence
which appears to be quite irrelevant. I notice in the trial evidence was led to show
the Crewe house at one time was burgled, once set on fire, and once a haystack
was set on fire. [ have been unable to find any evidence whatsoever that Mr Thomas
did any of those acts, 50 that would not be received in evidence here in the absence
of any evidence that he did those acts. [ make no comment about its reception
at the trial because that is not my business,

HENRY: Do I take it the Commission does not propose to make any rulings on
these matters at the moment, and we can adduce such evidence we think relevant
to these issues.

CHAIRMAN: No, we are the judges of relevancy, and that is the way we conduct it.

HENRY: We can put forward such evidence as we consider relevant and it will
be ruled on.

CHAIRMAN: Of course you can. But the whole thing is important to get across,
because there is public misapprehension about this, that this is not a contest between
Thomas and the Police. Whatever the contest was it is over and done with.
Thomas’s status is governed by the terms of his pardon. In finding ourselves stricken
to these terms of reference, we will receive all such evidence as is relevant to it,
ie it goes to show that the police were guilty of impropriety, or which goes to show
they were not guilty of impropriety in the investigation in the investigation, or
subsequently in respect of the cartridge case. What else that evidence tends to prove
will not be a ground for rejecting it.

HENRY: I am obliged to the Commission for that indication.
CHAIRMAN: That disposes of your need to argue about the pardon?
HEMNRY: At this stage, yes.

4 July; Discussion at closed session
(pp 661 to 681)

KEYTE: . . . I have not listed there the witnesses which relate to the . . . material.
CHAIRMAN: That does not go to this first issue.
KEYTE: I think it does, with respect.

CHAIRMAN: We will have to have a further sitting to inquire and to decide
whether we admit that sort of evidence. It is highly suspect isn’t it.

KEYTE: With respect, my submission to you is that if the evidence is to be believed
it is certainly relevant to the issue, and I certainly submit that therefore it should
be called, and it is therefore for the Commission to decide whether they wish to
place weight on it then or not. It would be further my submission that because
of the nature of the evidence, from what we know of it, that the hearing, when
it is heard, should be in camera. If it is to be believed, it contained admissions
by Thomas that he did the crime and how he did it.

CHAIRMAN: If it contained no more than that we would not receive it. — and
how he did it, it is a curious point that, isn’t it? He himself, having been given
a pardon, whether or not he did it cannot be inquired into. But on the question
of whether 350 was put there or not, you say he can give evidence that he can
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be called for instance to say he did not put it there. That would be a waste of
time because he said 10 times he was home in bed.

KEYTE: [ am not on the subject of whether Mr Thomas is called for a moment,
[ am on the subject that here are two gentlemen, . . . and another inmate of the
prison who say Thomas told them not just that he did it, but how he did it.
CHAIRMAN: That must be tested on the basis that Thomas himself could not
give that evidence, should we receive his admission or his alleged admission. I
don’t think in this case, eg that some counsel for another party could say I want
Thomas called, I want to ask him this. And if he asked him, did you shoot them
through the window that night and leave the builet behind, I don't think that would
be received in the light of the pardon.

KEYTE: In my submission, it would be quite unfair to the police if you were to
decline to receive evidence which purported —

CHAIRMAN: From Thomas?

KEYTE: Declined to receive evidence from others which purported to show that
Thomas has said how he did it in a way consistent with 350 being a genuine exhibit
and not planted. In my submission, it must be of direct relevance if his statements
were true about the way he did it, was consistent with the police finding of 350.

CHAIRMAN: It really is another trial of Thomas.

WILLIAMS: Our submission is this person lacks credibility. He has a history of
psychotic behaviour and is a confidence man by trade. His evidence is of no value
whatsoever, but it is a further turmoil for Thomas to have to go through.

CHAIRMAN: That concerns me, but I don’t know that we can reject it out of
hand. There must be a limit to the ratbaggery, if I may use that word, that we
can entertain on this Commission. That is a fair description of this man, and we
probably would not entertain him at all, but we have to hear him, see him and
have it tested. | don’t think we can leave the thing up in the air.

CHAIRMAN: You have supplied the list to Mr Keyte, and he will call such as
he thinks, evidence within my ruling, ie that it is relevant to the issues raised by
the first term of reference, and we will receive it, whether it tends to establish
Thomas’s guilt or innocence, that is not a material matter.

HENRY: Yes

CHAIRMAN: You could equally say — it looks as if it is shaping up this way,
you insist on everybody being called whose testimony bears on the question of
whether or not Thomas was there that night. I suppose you are going to argue
that puts in the question of the wire, the whole lot.

HENRY: Yes Your Honour.

CHAIRMAN: I don’t think it ever was the intention of those who drew these terms
of reference, I am sure it was not.

HEMRY: | had no hand in their compiling.

CHAIRMAN: [ did really; 1 was responsible for the one which said we would
not inquire into the trials; I said I would not come here to do that, now it looks
as if I am.

CHAIRMAN: . . . We can rule simply on the evidence you will lead, whether
it is relevant to the specific term of the inquiry, and the test will be what I have
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said. If it is relevant to proof in this particular case, that it came there by police
hands or it did not come there, it will be received. The fact that points to the guilt
or innocence of Thomas at the same time is irrelevant. The same test will be applied
to all the others.

CHAIRMAN: How do you decide what is absurd in this case. Direct evidence
would put him there, and would possibly be admissible on that issue; indirect
evidence such as the wire on the bodies, wouldn’t. That would not have anything
to do with him being there, the fact an axle was found tied to one of the corpses.
That is the dividing line. If we keep that dividing line firmly in mind we ought
to be able to rule fairly well on the evidence. But on which side of the dividing
line falls the evidence which shows Thomas could have been there? What about
the man who said he saw his car there two days after the 17th? That would be
on the admissible side.

CHAIRMAN: The next step is ergo, that there is not any evidence that the Thomas
we are cancerned with was on the farm when the murder was committed. That
is the whole point of the circumstantial evidence, no piece of circumstantial evidence
proves anything on its own beyond that the thing happened. It always has to be
taken with others. That is where the fallacy comes in that we have to receive it.
We have thrown some light on the subject. We will have to think about it, and
if anybody wants to put what they said in writing, we would be indebted to that.

CHAIRMAN: We will continue with the hearing of the evidence and I think we
have made some progress, and created some enormous difficulties.

21 July; Discussion relating to ruling of Commission given on 8 July, Appendix
I in Report, identifying exhibit 350 as not having contained either of the fatal
bullets
(p 1005 to p 1011)

HENRY: 1 again inquire, can [ please be advised what consequences is il the

Commission says flow from this identification.

CHAIRMAN: You mean advised in detail of the effect it will have on the
Commission’s findings, of course you can’t because we have not heard all the
evidence, and we are not in a position to give any final analogy or make a report,
all we have done is make a determination, to what category this bullet belongs.
If we had not done it now, we could be here for ever. It is your function as counsel
to work out yourself what consequences flow from it. I have indicated to you some
of them which necessarily follow. If that bullet which killed Crewe did not come
out of that shell, well then there is no evidence so far we have heard, that Thomas
was ever present that night. That is the only thing on the evidence we have heard
which ties Thomas to this murder.

HENRY: I take it from that the Commission will receive all other evidence which
will tend to show that very thing.

CHAIRMAN: To show what?

HENRY: That Thomas was on the property.

CHAIRMAN: No. We will receive all evidence which is relevant to the issues which
arise under the terms of reference. If that evidence is relevant to an issue which
arises under them it will be received, whether it affects Thomas being there or
not is immaterial. | am not prepared to rule, as I have told you so often. If you
call evidence we will rule on it.
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HENRY: We are at liberty to cross-examine any of these witnesses on those aspects.

CHAIRMAN: No, I will not do that, and I will not be persuaded to tell you what
you can cross-examine about . . . .

CHAIRMAN: You attempting to show that Thomas was there is seeking to show
he committed the murder. What is the relevancy of that.

HENRY: Simply to show the source of 350.

CHAIRMAN: We are familiar with the source of 350, where it was found, where
it was made, when it was married up with the projectile, the rifle it came from.
When it was fired from that rifle we don’t know.

HENRY: What we are endeavouring to convey is how it got to the position it
was found in on 27 October.

CHAIRMAN: Whether Thomas was there on 17 June it doesn’'t have much to
do with that.

HENRY: In our submission it does.

CHAIRMAN: The question has been rejected and what you have said since doesn’t
persuade me it wasn’t.

HENRY: Is it irrelevant for us to establish that Thomas was on the property.

CHAIRMAN: I have ruled on it. You want a ruling whether you are permitted
to show by evidernce, cross-examination, that Thomas was present on the Crewe
farm the night the murder was committed.

HENRY: Yes.

CHAIRMAN: You have never suggested this in your evidence. The Crown case
always was that the way you proved Thomas was there was that the bullet which
killed Crewe was by the bullet which came out of the shell. That has been destroyed.

HENRY: | am not concerned with the 1st or 2nd trial. 1 am concerned with this
Commission and whether there was any impropriety in relation to 350 on the part
of the police.

CHAIRMAN: If you can submit evidence that Thomas was there on the night
of 17 June, it will be admitted.

HENRY: We have already endeavoured to do that by including such evidence in
briefs earlier submitted to Mr Keyte.

CHAIRMAN: Before the ruling.

23 July; Prepared ruling of Commission

(pp 1084 to 1087)

Towards the conclusion of Monday’s proceedings, counsel for the police again
raised a question of their right to lead evidence to show that Arthur Allan Thomas
was present at the scene of the Crewes' murders, and thus could have been in a
position himself to deposit the shell which subsequently became 350. As indicated,
the Commission proposes to rule on the evidence which it will hear in relation
to terms of reference 1 and 2. This Commission is bound by its terms of reference
and will receive only evidence relevant to those terms. Therefore, it is necessary
to consider precisely the matters that we are required to investigate,

The pardon itself is a fact to be considered in the context in which these terms
of reference are drawn. After recitals, it provided, “Now therefore I Keith Jacka
Holyoake, Governor-General of New Zealand, acting upon the advice of the
Minister of Justice, hereby in the name and on behalf of Her Majesty grant a
free pardon to the said Arthur Allan Thomas in respect of the said crime, and
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I command and require the Superintendent of Tongariro Prison Farm and all others
whom it may concern to give effect to the said pardon”.

We are required to investigate the police, not Mr Thomas, who is in any event
deemed not to have committed the murders by virtue of the pardon, and s 407
of the Crimes Act 1961. There is no power in our terms of reference to conduct
a third trial of Mr Thomas, and we do not propose to do so.

There is no nexus between the notion of Thomas’s guilt or innocence and the
planting or otherwise of ex 350. For this reason we reject the submission that the
police should be allowed to lead all the evidence put forward at the trials to answer
the allegation that their investigation was not conducted in a proper manner.

It seems desirable that we be very specific about the evidence with which we
are concerned. We do not regard the evidence brought forward at the trials as
to Mr Thomas's alleged motive, or the evidence as to wire, as relevant to term
of reference |, We shall receive evidence of the axle because it is the subject matter
of specific allegations of impropriety.

Under term of reference 2 we are not concerned, as at a trial with the ultimate
truth of what persons said to the police, and consequently whether Mr Thomas
is guilty. We repeat that he is deemed to be innocent.

23 July; Evidence of Commissioner Wallon
(pp 1125 to 1127)

CHAIRMAN: You know there has been a free pardon. — 1 accept that.
You know what that means, he is deemed never to have committed the act, — Yes.

If you have police officers going round getting evidence that Thomas made
admissions of guilt. — I believe they were checking on issues that were raised.
On what authority does any police officer go around now checking on Thomas
in relation to this crime. — Allegations could be made we were neglecting our duty.
Has anybody raised with you an issue that Thomas committed this murder since
his pardon. — Not with me.

Once a man is given a free pardon in law he is deemed not to have committed
the act. — I accept that, but we can’t ignore any issue regarding any person. I
would expect it would be our duty to check on those issues.

If a man comes to you with a story that some highly disreputable criminal is
prepared to give evidence that Thomas confessed to him you should investigate that.
Why would you record it. -~ We are bound to later on questions could be asked
and we could not say we ignored it.

If you know somebody is perfectly innocent and is so held by the Courts would
you entertain evidence that in the light of that he is guilty. — We would record
the evidence. We would investigate it as far as is necessary to establish the position.
iIf a jury brings a verdict of not guilty to a man who is charged, in law there is
no way of re-opening. Would you spend the time of your police force listening
to statements made to the effect he is guilty, — I would expect to record it, but
you could not make use of it.

Under what file, fairy tales. — No, we could be faced with having 1o answer
questions at any time on that.

Couldn’t you say “please don't waste our time; we have better things to do solving
unsolved murders”. On 2 July 1980 a man reputable citizen was approached by
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a policeman who identified himself with a police ID card. He has a suave persuasive
manner and the gentleman approached described him like an insurance salesman.
He didn't give name, rank or aumber. He asked this man if he knew A A Thomas,
disc the fact he worked with him, then said Thomas had made certain statements
that his conduct towards Jeanette Demler at school some 25 years ago. The man
PP said he never heard of it. The policeman then asked him if he could give any
other names of people who worked with him during the same period. Did you
know that happened. — No and | don’t think we should pursue a case when a
pardon has been granted.

That is a highly commendable attitude. You know Thomas has made complaints
police have been to jails where he was stationed, going to inmates and asking
questions that he may have confessed. Have you authorised that to be done. — No.

Do you approve of it. — I can't see the point of pursuing it.

Do you approve of it. — I don't approve of it, it is not necessary.

Wouldn't you accept the fact this man by law and an Act of Parliament in a
democratic society which can override the Courts has been declared innocent.

Isn’t he entitled to be treated as innocent, not to be hounded. — There is no reason
to pursue it, nothing to be achieved.

Hasn’t he the right to be free from police pestering. — Certainly.

Have you read the statement Thomas made complaining about it in the press.
Have you read of the complaint he made about the policeman going to jail and
interviewing a man there serving a life sentence with a view to getting an admission
that Thomas said something to him. — I understand the man had something to
say Lo them.

Why are they going round seeking in the jails, people who will give them
information tending to show Thomas committed this offence. — There would be
no point pursuing this in the light of the pardon.

Do you make a distinction between no point between something that is wrong,
grossly wrong. — It depends what they are seeking. There is no point in obtaining
that now, or pursuing that,

Is that your only criticism of police conduct. What about it being indecent hounding
a man who spent 10 years in jail wrongly convicted. He was wrongly convicted
and you know it. — I won't speculate on that.

Wasn't it because he was wrongly convicted that the Parliament pardoned him.
— 1 can’t say that. There is other evidence beside 350.

No police officer should seek anything to show that he committed this crime. |
will tell the police that they must not pursue or harrass Mr Thomas.

I think it is a dreadful thing that a man who in my view was wrongly convicted
and in the view of Parliament he was wrongly convicted should be harrassed. —
I don’t disagree with that.

24 July; Chairman’s television interview (on “News at Ten”, channel 2}

The announcer stated that Mr Justice Taylor had expanded on his reasons for
publicly declaring that Mr Thomas was wrongly convicted. The following exchange
then took place.

Mr Justice Taylor It goes back to the effect of the pardon that was
granted to him and if you look at the recital that
preceded the actual grant, it says, that there is a
real doubt whether it can properly be contended
that the case against the said Arthur Allan Thomas
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was proved beyond a reasonable doubt. And, it
goes on to say, that the Governor-General, acting
upon the advice of the Minister of Justice, hereby
in the name and on behalf of Her Majesty grant
a free pardon to the said Arthur Allan Thomas in
respect of the said crime. Now, if you go to section
407 of your Crimes Act, that provides the effect
of a free pardon granted to a person, is that he shall
be deemed not to have committed the offence. And
to me, that means in law and in fact that he did
not do it; he is innocent. And, it is for those reasons
that I assert that the Parliament has said he is
innocent of the crime, And it is also for those
reasons that I say I believe that he's to be declared
innocent. You appreciate of course that in this
inquiry of ours the guilt or innocence of Thomas
does not arise. This is an investigation into the
conduct, broadly speaking, of those who were
concerned with investigating the offence alleged to
have been committed by Thomas.

But isn't there a difference between innocence and
a pardon?

Well, innocent means, I suppose, that you never
did it, you are innocent of the crime. The section
of the Crimes Act says you are deemed never to
have committed it. Now, if you can find a
distinction between those two, in any practical
terms, I'm afraid I can’t. [ suppose you can always
argue on philosophical grounds that, to be deemed
not to have committed the act is in some way
different from, in fact, not having committed the
act, but I don’t think there’s any real distinction.

You claim it's indecent that the police are
continuing to seek out information on Thomas
after his pardon but should they be preciuded from
obtaining new evidence in this way?

New evidence of what? New evidence that he
murdered the Crewes, but the Parliament has said
he didn’t and the answer to that is really to be found
in the answer to the first question. The police are
required, as everybody is, to obey the law and the
law says that he is deemed not to have committed
the offence. Well, to go around trying to collect
evidence and going te various spurious quarters (o
get it, as 1 understand has been done, is, 1 think,
properly described as indecent. You may choose
a better or more elegant word.

And that is your word?
That's right, that's my word.

The Police Commissioner has said that he hopes
the Commission hearings will reveal new evidence;
have you hopes in that direction?

[1982]
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Mr Justice Taylor Well, [ have hopes but I don't see that the actual
carrying out of its tasks by the Commission is likely
to do that because we are, in fact, investigating
those who investigated the crime; the alleged
offence. The only way that it is likely that we would
turn up anything new by way of throwing light on
who did it is the publicity that has been given to
it may attract somebody to come forward who
hitherto hasn’t come forward.

Q. But there is no sign of that yet?

Mr Justice Taylor No; there’s no sign of that yet.

Q. As a judicial officer you're very outspoken by New
Zealand standards; is this normal in Australia?

Mr Justice Taylor Well, what do you say, that the standards, New

Zealand standards, are wrong or am | wrong. [
suppose I am outspoken when I think ! should be
outspoken. [ think that in our country it’s the
custom for Judges to be outspoken on matters that
call for comment — public comment — perhaps
more so than they are here, I don’t know.

Q. But, when you've got something to say, you'll say
it?

Mr Justice Taylor When it needs to be said I will say it and [ will say
it in appropriate terms. If, as has happened in the
past, there is some conduct of some officer of the
Court member of the profession that has resulted
in delay or hindrance of the Court’s business, I will
say so — I will say so in harsh language if it’s called
for.

25 July; Statements of other Cormmissioners following Chairman’s television
interview
(p 1188)

The hearing resumed at 9.30 on Friday 25th July 1980.

JOHNSTON: In light of current publicity on certain actions of this Commission,
but without entering into any prior discussion of its findings or taking part in a
public debate, 1 am of the opinion that one or two things ought to be said.
The Commission — which means the three members acting in agreement — thinks
it wise to draw attention to the facts of the matter which were taken up with the
Commissioner — Mr Walton, regarding the further investigation of Mr A A
Thomas.

Documents in the possession of the Commission show without doubt that police
officers have been engaged in making such further investigation of Mr Thomas
since the granting of the pardon. It was the wish of the Commission that the matter
be taken up with the Commissioner of Police, and that he be asked to determine
the further policy of the police in this matter. It is not the case that the Commission
take to itself any power to direct the police in their duties.

GORDON: In light of some publicity, but without promoting further controversy,
[ wish to make it clear that on all major issues so far commented on by the
Commission or the Chairman, the Comumnission as a body have had prior discussion,
consideration, or reached a consensus view.
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The Commission as such was disturbed to learn from its perusal of some
appropriate police files that after the granting of the pardon, some police activity
was being undertaken, attempting to get alleged confessions and further evidence
sourced to Thomas.

The Commission by its terms has studied the law on the pardon and the Crimes
Act, and unanimously had felt before Commissioner Walton was cross-examined,
that since Thomas can never again be tried; such actions are not only unwarranted,
but morally wrong.

CHAIRMAN: It is no concern of ours what the police irvestigate but we would
have thought it an obvious injustice in my opinion in attempting to gather evidence
again by way of Thomas, that Thomas had some part in these murders, that they
would have the decency to stop. The man has been pardoned. Parliament has said
he is deemed to have never committed the act,

8 August; Evidence of Detective Inspector O'Denovan

(“Confidential” transcript, pp 1684 to 1686)
CREW: Bringing you forward a bit, but in that report on 30 October 1978, you
expressed the view that . | . was telling the truth when he described the confession
allegedly made by Thomas. — [ did.
You expressed that view in the absence of any psychiatric report. — What | was
looking for, knowing . . .’s background, was some corroboration of what he had
to say.
CHAIRMAN: The answer to Crew’s question is yes, you had no psychiatric report.
— No.
CREW: And your evidence is that quite properly the Superintendent of Porirua
Hospital was not to give the police access to the files. — That was his general
practice.
You may not be able to answer this, but would it be fair to say it was your opinion,
formed on the evidence available to you in October 1978 that really dictated the
subs attitude the police have taken with regard to this material. — 1 won’t say
so at all.
You wrote a comprehensive report didn’t you. — Yes,
You said you believed him. — Yes.
That report went to your superiors didn’t it. — It did.
They presumably made the decision whether the police would seek to put this
evidence before the Commission. — You recall that in January 1980 1 was sent
to Christchurch again to interview . . . .
CHAIRMAN: lanuary 1980 — after Thomas was released. — Yes.
You were sent there. — By the Department.
Was that sending the subject of a document. — I think there is a file note on the
file from the Director of Crime that I was sent to Christchurch.
You were sent there to continue with the obtaining of evidence from . . . .
I regard that as curious because by this stage Thomas had been pardoned. — Yes sir,
And to confirm . . s original story was to confirm it was accepted an admission
by Thomas he was guilty. — Yes.
if you as a senior officer tell me what concern it was of the Department to try
and get such evidence after he was pardoned. — [t wasn't a matter of getting such
evidence, but confirming evidence given in 1978 to see if he still held to the story.
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Why did the man want that confirmed after he was pardoned.

FISHER: Mr Henry and I take responsibility for this, because by May 1980 we
were being consulted regarding the Inquiry.

CHAIRMAN: This is January 1980.

FISHER: Then [ am off beam, because it was May 1980.

CHAIRMAN: Thomas had been twice convicted, his appeals rejected, and by 1978
he had served about 8 years in gaol. What motivated the Police Department in
the first instance to endeavour to collect evidence of admissions by Thomas of
his guilt in 1978. — I think where anybody comes forward with information we
will investigate it whether the person is serving time or not. At this time the Retrial
Committee'’s activities were still an on going thing.

22 September; Address of Mr Wallace

(p 2782)
WALLACE: I understand you have adopted all except some of that evidence in
the form of statements that were made at the trial.

CHAIRMAN: Always we have ruled we would accept any evidence that went to
show that they did not plant 350 and that if that evidence incriminated the police
or exculpated Thomas it was an immaterial matter. The only test was relevancy.
As 1 understand it that is the course we follow. We have been told by the High
Court as I read that part of their judgment we were wrong when we indicated
we would not accept any evidence about wire or the so-called motive because we
thought that was too remote. So we have accepted all the evidence given at the
second trial that tended to show that Thomas was at the scene of the Crewe house
the night of the murder and thus all the evidence of the trial is before us and had
to be before us as I understand the High Court ruling.

30 October; Evidence of Mr P S Prescott

(pp 2971 to 2979)
HENRY: You were asked about the contents of your report which you put in earlier
this year. — Yes.
Did you give as your opinion not that it was probable that the bullet 234 came
from ex 317 but that it was highly probable. — I did sir, yes.

With your experience Mr Prescott, do you consider that you are able to express
an opinion on the subject matter we are in the course of discussing here, from
photos when you have not seen the actual fragments. — I do think I can express
an opinion on the photographs.

CHAIRMAN: Without the test bullet fragments. — Provided I am sure what 1
am looking at, I have sufficient knowledge to assess.

CHAIRMAN: You would not call that an opinion by comparing the test fired
bullets with another bullets. — It is not the same.

It is an opinion, a comparison between a test fired bullet and some photographs.
— That is true sir.

I thought he had given his opinion. You got it out of his report haven’t you.
HENRY: I was not sure whether you had received that in evidence or not.
CHAIRMAN: He said it.

HENRY:: I am trying to explore this question of the photographs sir, in view of —
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CHAIRMAN: It does not matter about the photographs, because he said he saw
it, they are part of my opinion and my opinion is highly probable. No more and
it never will be. Aren't we burning daylight.

HENRY: With respect I thought you had queried the propriety of an opinion based
on photographs, and [ was wanting to explore that with this witness.
CHAIRMAN: I know perfectly well what he has done. He is a perfectly frank
and perfectly honest man. He will not go beyond. He has said it three times, and
[ don’t think you should trouble him by asking again.

HENRY: I am not asking that question again sir, | am asking him to deal with
the guestion of the reliability of the photographs for useful comparison purposes.
CHAIRMAN: He said they were reliable enough for him to say highly probable.
That is right isn’t it. — Yes sir.

And that is as far as he will go, for the fourth time. — Yes.

I won’t ask you again, I promise.

HENRY: [ just want to develop it.

CHAIRMAN: Develop what?

HENRY: I want to develop his answer and explain to the Commission the reasons
for arriving at that conclusion.

CHAIRMAN: I know his reasons, it is plain as daylight. He has had photographs
taken, he has looked at the photographs, he doesn’t have the fragments, but on
those photographs he is prepared to go as high as saying highly probable, and
his predecessor 8 years ago said “could well have been™. Perhaps you would like
to tell me as an exercise in semantics the difference between could well have been
and highly probable. — Between two different people I would not like to evaluate it.
CHAIRMAN: They are both uncertain. Let me illustrate it this way. Supposing
there were two men in the street talking about football, and a third man came
along and said “The Welsh will beat the All Blacks next Sunday, what do vou
say about that”, and the second man said “They probably will”, and he said to
the third man “What do you say” and he said “It could well be that they will”
— what is the difference.

WILLIAMS: They are both wrong. . . . Dare I say [ don't really mind who wins.
We are talking about degrees of something which cannot be quantified.
CHAIRMAN: It cannot be quantified and you can’t quantify the difference, if
there is a difference.

HENRY: Now in arriving at your —

CHAIRMAN: You are not trying to make me cross are you. This is a dead duck,
if 1 might use the expression. The man has said this is as far as I will go and if
we stay until tomorrow he will never go any further. You have got it, you have
got it in evidence. What more do you want.

HENRY: Do I take it then the Commission accepts it.

CHAIRMAN: T accept his report, what he says, whatever he has had available
to him, including the photographs which have been placed in evidence, if that
is what he says — that [ accept.

HENRY: Does the Commission not want to hear the basis for his expressing that
opinion.

CHAIRMAN: He told me the basis.

HENRY: He told you he looked at photographs, I was going to explain by reason
of the fine markings which exist and which are shown on the photographs which
can be maiched up.

10

15

20

30

35

40

45

50



20

30

35

40

45

50

1 NZLR Re Royal Commission on Thomas Case (Appendix) 307

CHAIRMAN: We will accept he is as highly qualified a man as you can get, as
highly qualified as his predecessor, and it is his opinion honestly given on all the
facts available to him, including the material before Mr Price, that it is highly
probable — that is his word — that we accept. That is not in any way different,
so far I can see from what Mr Price said back in 1972.

HENRY: Just referring to the absence so far as you are concerned of the actual
fragments, Mr Prescott, would their existence have assisted you in coming 1o a
conclusion. — Yes.

To what extent do you consider you were disadvantaged by not having that access.
CHAIRMAN: Are you trying to get him to alter his opinion Mr Henry.

HENRY: No sir [ am not. — QObviously the actual objects are better to look at
than photographs of objects. There is obviously some loss of detail in photographs.
A good photograph show the details of the object, but a bad photograph can make
it even worse.

From your experience do you think the existence of the fragments for your
examination would have firmed up your opinion or otherwise.

CHAIRMAN: Without having seen them,
HENRY: Well he can answer it as he wants to, he is an expert.

CHAIRMAN: An expert in things he hasn’t seen — can you answer that question.
— As far as what [ have seen in the photos I think [ would have seen the same
thing in the original fragments, I would have had the advantage of completely
eliminating areas where there might be disagreement or not, as the case may be.
I think thoughts and opinion I would probably have come to the same conclusion
only slightly — I would have pushed it further up the scale, which is impossible
to qualify.

CHAIRMAN: You would have added perhaps an extra highly probable. — That
is right.

HENRY: Did you observe anything on test fired bullets you would have expected
to be reproduced in the fatal bullets but which was not evident in the photographs
of that fatal bullet., — The only thing I saw on any of the test fired bullets was
the test fire — in one of the grooves, this is the photograph that was allegedly
taken in Nottingham in 1970. I saw test bullet “F” and in my opinion the score
mark is still present there today. That mark did not appear on the pho. 234 and
that did not appear on any other test fired I looked at. The test fires done in
Nottingham in 1970, the 2 bullets in this container, and the test fire done in NZ
this week, only on the one test fire, was there mark of this score.

Does that indicate that that score mark is not a characteristic of the rifle, — In
my view yes.

So then answering my earlier question as to whether there were any distinctive
marks left on the test fired bullets, which you would have expected to be on any
bullet fired from that rifle, was there any such mark missing on the photographs
of 234. — No.

HENRY: Your ruling was I cannot go through the photographs to indicate —
CHAIRMAN: Of course you can’'t, The man has said what he has said and he
never altered it and he will never go any higher. I wish you would realise that
Mr Henry and stop wasting everybody’s time.

HENRY: I was seeking the ruling sir —

CHAIRMAN: [ am not going to give you any rulings, except to tell you you are
wasting time. The man has said it 3 times — 4 times. You had him brought here.

HENRY: [ thought it was the Commission’s decision to bring him.
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CHAIRMAN: Yes, at your request, your clients’ request, and very very reluctantly
on my part.

GORDON: It was a formal request, not a casual request, it was a formal request
from the NZ Police as I understood it. That was the information supplied to me.

CHAIRMAN: And to me.
HENRY: Well in fact it is not correct sir.

CHAIRMAN: If it had been left to me, and I speak only for myself, the gentleman,
who I am charmed to have met, would still be in England.

HENRY: The report was made available with the advice from us that Mr Prescott
was available to come to New Zealand.

CHAIRMAN: He came here as a result of a telephone conversation — anyhow
[ am not going to debate that. The point is the witness has been called, he is a
highly skilled expert, he has been allowed to give his opinion on the comparison
between the test fired bullet and the fragments, and he has given it four times.
Might we now adjourn. You don’t want to ask any more questions do you?
HENRY: Can I ask the Commission to take its morning adjournment now to see
if 1 wish to renmew my earlier application as to admission of photographs.

CHAIRMAN: He told you he has used the photographs. I will adjourn now.
THE HEARING ADJOURNED AT Il am.
HEARING RESUMES AT 12.05 am.

HENRY: Unless the Commission has accepted the conclusions and opinions
expressed by Mr Prescott, I feel I must ask him to go through the reasons for that.

CHAIRMAN: Without hesitation we accept it. We accept Mr Prescott’s conclusions
that the most he can ever say is probable or highly probable.

HENRY: Do you accept that conclusion yourselves as opposed to Mr Prescott
having given that as his opinion; do you accept his opinion.

CHAIRMAN: Yes.

GORDON: So that it does not appear that it is just the Judge, I accept Mr Prescott’s
answer this morning as confirming the previous report from Mr Price, and what
troubles me a little bit, and I speak obviously as a layman without a legal
background, is that unless you are sure you are going to get an alteration in the
answer from Mr Prescott, I have to say it, the costs of this Commission are starting
really to concern me as a taxpayer. I accept his answer this morning; he has said
he has seen the photographs, he has seen the Home Office file, we have got that
in, he has said right, and the Judge’s analogy of the Welsh test was a pretty fair
answer. What concerns me, unless you and Mr Williams can resolve your legal
argument of what is admissible and what is not admissible — to me it does not
matter, I accept his answer.

HENRY: | take it from that you accept his opinion also.

GORDON: Yes, that is his answer.

HENRY: If you don’t accept his opinion as such it is a matter of evaluating it,
and I have to go through the reasons.

GORDON: | accept the reasons that were given earlier, that his is in fact an
endorsement of Price, which has stood the test of time and has been through a
Supreme Court. The Home Office report has been through, and I suggest has been
subject to what appropriate examination it could have had, and [ accept
unequivocally Mr Prescoit’s endorsement, I put it in that way of Mr Price’s opinion.
Slightly different words but the same meaning.

HENRY: [ was anxious that his words be accepted too.
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GORDON: [ did not want to leave the impression that it was the Judge dealing
with legalities only. I am trying to look at it as a New Zealander, and above all
{ want to see justice done — let me be quite clear about that, but at the same
time if we are going to go on exhaustively in detail, and still end up with the same
answers, I become very concerned.

HENRY: So long as that answer is accepted, that really clarifies the matter so
far as I am concerned.

JOHNSTON: There is no question about it not being accepted.

HENRY: Can [ then revert to the question of the photographs, and ask that those
be received.

CHAIRMAN: Why do you want them received? Because the witness has said after
examining these photographs it was part of the basis of his opinion, I can say
no more than highly probable.

[ had it played back on the tape. We have the benefit of his opinions based on
the photographs.
HENRY: On that assurance | do not think I need take the matter any further.

Commission’s Report, dated 1{ November

35. We do not wish there to be any suggestion that we have excluded from
our consideration any evidence which the Police, or any other party for that matter,
considered relevant to this or any other issue. We admitted, subject to relevance,
the whole of the evidence given at the second trial of Mr Thomas.

230. The Nottingham Laboratory’s Chief Forensic Officer, Mr Price, test fired
some more bullets through the rifle. He compared the fragments of bullet recovered
from Jeanette Crewe with bullet “F” (test fired through the Thomas rifle in August
1970), and with his test fired buliets. A number of photographs were taken. Mr
Price’s major conclusion, as stated in a written report dated 2 August 1972 was:

“I have microscopically examined the bullet (referring to the Jeanette Crewe
fatal bullet). Although I have been unable to establish conclusively whether
or not it was fired in the rifle exhibit 317, the limited individual bore
characteristics it shows indicate that it could well have been fired in this rifle.”

231. In late September 1980 a representative of the New Zealand Police made
contact with the Nottingham Laboratory seeking to know whether any information
was still available from the investigation carried out in 1972. Mr Price having
retired, the inquiry was dealt with by the Laboratory’s present principal Scientific
Officer in Charge of Firearms, Mr Prescott. The inquiry in due course led to Mr
Prescott examining the photographs on the laboratory file, and the bullets test
fired by Mr Price in 1972. Mr Prescott then made a writien statement, dated 30
September 1980, which we have read, the major conclusion of which is:

“I have formed the opinion that it is highly probable that the rifle (317)
fired the bullet (234) (ie from Jeanette Crewe).”

232. On 13 October 1980, Detective Chief Superintendent Wilkinson handed
this statement to counsel assisting us, and formally requested on behalf of the
Police that Mr Prescott be brought to New Zealand to give evidence before the
Commission. We agreed to this request, somewhat reluctantly, because it seems
to us that Mr Prescott was really saying the same as Mr Price had said in 1972.

233, To assist Mr Prescott we requested DSIR to produce the other two bullets
test fired through the Thomas rifle in 1970, and also the three bullets test fired
through the Eyre rifle at the same time. We were informed that they could not
be found, although those test fired through 58 of the other rifles in 1970 were still
in the possession of DSIR.
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234. On his arrival in New Zealand Mr Prescott test fired further bullets through
both the Thomas and Eyre rifles, and examined these and all other bullets available
through a comparison microscope.

235, Mr Prescott’s major conclusions, as given in evidence bhefore us were as
follows:

(a) He remained of the view as expressed in his report of 30 September 1980
that it was highly probable that the Thomas rifie fired the fatal bullets
recovered from Jeanette Crewe.

(b} He agreed that he was not in as good a position to form a view as was
Mr Price in 1972, for he had not had the opportunity of a direct
examination of the fatal bullets, having come to his conclusion only from
photographs. He agreed there was no difference between his conclusions
and those of Mr Price; they were simply expressed in different words.

(¢} On his examination of bullet “F" he saw the score mark referred to by
Dr Nelson, but it did not appear on any of the other bullets he examined
which had been test fired through the Thomas rifte in New Zealand in 1972,
in Nottingham in 1972, and in New Zealand in 1980. Therefore, he
concluded that the score mark was not a rifling characteristic of the Thomas
rifle, That conclusion brings into question whether Dr Nelson did see the
score mark on the other two bullets test fired in August 1970, and if he
did not, why he proceeded as if the score mark was a rifling characteristic.

(d) That the Eyre rifle (a Remington model 12) fired a bullet with only 5 lands
and grooves; and therefore could definitely not have fired the fatal bullets.
This conclusion (which is now agreed with by counsel for DSIR as being
correct) makes nonsense of Dr Nelson's statements and evidence that the
Eyre rifle had 6 lands and grooves, In this Dr Nelson made a fundamental
error of observation which was perpetuated throughout the trials.

236. In paragraphs 398-401 we consider the rather myopic criteria the Police
adopted in collecting the 64 rifies test fired in 1970. In the context of there being
approximately 800 000 firearms in the Auckland Police District alone, we regard
the sample as being so limited that there is no benefit derived from a conclusion
that of those 64, the Thomas rifle was the only one which could have fired the
fatal bullets. How many more might there have been in the Auckland Police
District, or in New Zealand?

237. We conclude that it is not proved that the Thomas rifie fired the fatal
bullets. Further, even if the Thomas rifle did fire them, there is no evidence putting
the rifie in the hands of Arthur Allan Thomas at the time. We are satisfied there
was opportunity for others to have used the Thomas rifle.

280. We are satisfied that the “prison confessions” never took place, and that
the evidence of the two prisoners was a tissue of lies. It causes us grave concern
that very senior Police officers were so obviously ready to place credence on such
unreliable, self-interested, and, in the case of the first inmate, deluded evidence.
It was but another instance of the Police being unwilling to accept the pardon.

478. The free pardon granted to Arthur Allan Thomas on 17 December [979

included the following words:

“And whereas it has been made to appear from a report to the Prime Minister
by Robert Alexander Adams-Smith QC, that there is real doubt whether
it can properly be contended that the case against the said Arthur Allan
Thomas was proved beyond reasonable doubt.”

479. Section 407 of the Crimes Act 1961 states:
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“Effect of free pardon — Where any person convicted of any offence is
granted a free pardon by Her Majesty, or by the Governor-General in the
exercise of any powers vested in him in that behalf, that person shall be deemed
never to have committed that offence: provided that the granting of a free
pardon shall not affect anything lawfully done or the consequences of anything
unlawfully done before it is granted.”

480. We have now been given some guidance by a full Court of the High Court
of New Zealand concerning the effect of this pardon. In their decision dated 29
August 1980 the full Court stated:

“In the terms of the pardon Thomas is to be considered to have been wrongly
convicted, and he cannot be charged again with the murder of either Harvey
or Jeanette Crewe.”

“He is, by reason of the pardon, deemed to have been wrongly convicted.”

“The language of section 407 does not indicate any intention to create any
such radical departure from the normal effect of a prerogative pardon as would
be involved in reading into the language an intention to create a statutory fiction,
the obliteration by force of law of the acts of the person pardoned. It is much
more sensibly read to be as, first a reaffirmation of the basic effect of the
prerogative pardon, and, secondly, an attempt to minimise residual legal
disabilities or attainders.”

481. We approach the question of the compensation in the light of that
gujdance, and also in the light of our findings as set out earlier in this report.

482. The pardon alone makes it clear that Mr Thomas should never have been
convicted of the crimes, since there was a real doubt as to his guilt. He should
accordingly have been found not guilty by the juries. Our own findings go further.
They make it clear that he should never even have been charged by the Police.
He was charged and convicted because the Police manufactured evidence against
him, and withheld evidence of value to his defence.

486. This Commission is not in an adversary situation. We have searched for
the truth, probed, inquired, and interrogated where we thought necessary; made
our displeasure apparent at prevarication and reluctance to speak the truth, We
have not been content with so much of the truth as some saw fit to put before
us, With the aid of scientists we were able to demolish the cornerstone of the Crown
case, exhibit 350, and demonstrate that it was not put in the Crewe garden by
the hand of the murderer. It was put there by the hand of one whose duty was
to investigate fairly and honestly, but who in dereliction of that duty, in breach
of his obligation to uphold the law, and departing from all standards of fairness
fabricated this evidence to procure a conviction of murder. He swore falsely, and
beyond a peradventure, was responsible for Thomas being twice convicted, his
appeals thrice dismissed, and for his spending 9 years of his life in prison; to be
released as a result of sustained public refusal to accept these decisions. The
investigation ordered by the Government led finally to his being granted a free
pardon and released by the ultimate Court of a democratic system — what Lord
Denning calls “The High Court of Parliament”. Common decency and the
conscience of society at large demand that Mr Thomas be generously compensated.









